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DEPARTMENT  OF  ENERGY 
Office  of  Hearings  and  Appeaie 

Issuance  of  proposed  decision  and 
order 

agency:  Department  of  Energy,  Office  of 
Hearings  and  Appeals. 

action:  Notice  of  icsuance  of  a 
proposed  decision  and  order. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Decision  and  Order  issued  with  respect 
to  an  Application  for  Exception  filed  by 
the  Government  of  the  District  of 
Columbia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461, 

Telephone:  (202)  254-9681. 
SUPPLEMENTARY  INFORMATION:  On 
January  2, 1980,  the  Office  of  Hearings 
and  Appeals  issued  a  Proposed  Decision 
and  Order  with  respect  to  an 
Application  for  Exception  filed  by  the 
Government  of  the  District  of  Columbia 
on  July  18, 1979  (Case  No.  DEE-8329]. 

An  Interim  Order  was  also  issued 
making  the  relief  proposed  effective 
immediately. 

In  its  exception  application,  the 
District  requested  an  increase  in  the 
monthly  motor  gasoline  allocation  of 
each  retail  service  station  in  the  District. 
In  the  Proposed  Decision  issued  on 
January  2nd,  the  Office  of  Hearings  and 
Appeals  found  that  the  extensive  data 
collected  in  the  exception  proceeding 
demonstrated  that  the  District  was  in 
fact  disadvantaged  by  the  operation  of 
the  DOE  allocation  regulations  dining 
the  months  of  June  and  July  of  last  year. 
As  a  result,  the  Office  of  Hearings  and 
Appeals  determined  that  an  exception 
increasing  the  quantity  of  gasoline 
allocated  to  the  District  during  those 
months  would  have  been  appropriate  if 
the  data  had  been  available  at  ffiat  time. 
The  Proposed  Decision  found  that  the 
District  should  be  entitled  to  immediate 
exception  relief  in  the  future  if  the 
conations  which  existed  during  June 
and  July  period  should  again  occur. 

The  Proposed  Decision  and  Order  sets 
forth  a  number  of  specific  “trigger” 
criteria  which  the  District  must  satisfy  in 
order  to  qualify  for  an  exception. 
According  to  the  Proposed  Decision,  the 
District  must  demonstrate  that:  (i) 
lengthy  gasoline  lines  are  present  at 
service  stations  in  the  District;  (ii) 
service  stations  in  the  District  have 
substantially  reduced  their  hours  of 


operation:  and  (Hi)  anticipated  delivery 
data  indicate  that  the  District  will 
receive  considerably  less  gasoline  than 
the  national  average  during  the  month  in 
question,  when  deliveries  are  viewed  as 
a  percentage  of  deliveries  during  the 
base  period  month.  With  respect  to  the 
last  criteria,  the  District  may 
alternatively  show  that  the  weighted 
average  allocation  fraction  of  the 
suppliers  to  the  District  is  significantly 
below  the  national  average.  If  the 
District  satisfles  these  criteria  at  any 
time  during  a  given  month,  the  Proposed 
Decision  contemplates  that  an  Order 
will  be  issued  immediately  increasing 
the  quantity  of  gasoline  delivered  to  the 
District. 

Any  person  who  wishes  to  contest  the 
findings  reached  in  the  Proposed 
Decision  and  Order  may  file  a  Notice  of 
Objection  within  ten  days  of  service  of 
the  Proposed  Decision.  Persons  who 
have  not  been  served  directly  with  the 
Proposed  Decision  shall  be  deemed  to 
have  been  served  within  three  days  of 
the  date  of  this  Federal  Register  Notice. 
Any  person  who  fails  to  file  a  timely 
Notice  of  Objection  will  have  waived 
his  right  to  challenge  the  Proposed 
Decision  and  Order. 

The  text  of  the  Proposed  Decision  and 
the  Interim  Order  are  set  forth  below. 

Issued  in  Washington,  D.C.,  January  3, 

1980. 

Melvin  Goldstein, 

Director,  Office  of  Hearings  and  Appeals. 
January  2, 1980. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Application  for  Exception 
Name  of  Petitioner  District  of  Ck>himbia. 
Date  of  Filing:  July  18, 1979. 

Case  Numbers:  DEL-0003,  DEE-8329. 

On  July  18, 1979,  Marion  S.  Barry,  Jr., 

Mayor  of  the  District  of  Columbia  (the 
District),  filed  an  Application  with  the  Office 
of  Hearings  and  Appeals  of  the  Department 
of  Energy.  In  this  Application,  the  District 
requested  that  the  monthly  motor  gasoline 
allocation  of  each  retail  outlet  within  the 
District  be  increased  by  four  percent  The 
District  initially  styled  its  Application  as  a 
request  for  a  temporary  exception.  However, 
in  a  submission  dated  November  26, 1979,  the 
District  requested  that  we  consider  its 
petition  directly  as  an  Application  for 
Exception. 

The  District’s  Application  involves 
amendments  to  the  Mandatory  Petroleum 
Allocation  Regulations  that  the  Economic 
Regulatory  Administration  of  the  Department 
of  Energy  (ERA)  issued  on  July  15. 1979.  See 
44  FR  42538  et  seq.  (July  19. 1979).  Those 
regulatory  amenchnents  generally  made 
permanent  the  provisions  of  an  Interim  Final 
Rule  that  the  ERA  issued  on  May  1, 1979.  See 
44  FR  26712  (May  4, 1979);  See  also  Standby 
Regulation  Activation  Order  No.  1, 44  FR 
11202  (February  28, 1979).  The  DOE  allocation 


regulations  now  provide  that  the  base  period 
for  motor  gasoline  allocation  is  the 
corresponding  month  of  the  period  November 
1977  through  October  197a  10  CFR  211.102. 
The  regulations  also  permit  a  retail  sales 
outlet,  wholesale  purdiaser-consumer.  or 
bulk  purchaser  of  motor  gasoline  to  substitute 
as  its  base  period  volume  its  average  monthly 
purchases  during  the  October  1978  through 
February  1979  period  if  that  average  is  10 
percent  greater  than  its  purchases  during  any 
base  period  month.  10  CFR  211.104. 

In  its  Application,  the  District  generally 
contends  that  the  citizens  of  the  District  are 
experiencing  an  unfair  distribution  of  the 
bunlens  associated  with  the  current  gasoline 
shortage.  In  support  of  this  position,  foe 
District  maintains  that  foe  DOE  allocation 
regulations  prevent  foe  District  as  a  whole 
from  receiving  its  fair  share  of  gasoline 
supplies.  For  example,  foe  District  contends 
that  foe  allocation  regulations  unfairly  favor 
rural  areas  as  well  as  areas  which 
experienced  peak  demand  at  many  service 
stations  during  foe  October  1978  t^ugh 
February  1979  period.  In  addition,  foe  District 
observes  that  it  does  not  possess  foe 
flexibility  which  States  possess  to  distribute 
to  a  metropolitan  area  that  portion  of  foe 
State  set-aside  which  is  attributable  to  rural 
allocations.  The  District  also  argues  that  foe 
economy  of  foe  city  of  Washington  has  been 
and  continues  to  be  seriously  and  adversely 
affected  by  foe  gasoline  shortage.  On  foe 
basis  of  these  contentions,  foe  District 
requests  an  increase  in  foe  monthly 
allocation  of  each  retail  service  station 
within  foe  city  of  Washington.  The  specific 
relief  requested  by  foe  District  in  its 
Application  would  increase  foe  allocation  of 
eaifo  retail  outlet  within  foe  city  by  four 
percent 

On  October  12, 1979,  we  issued  an 
Interlocutory  Order  which  pertained  to  foe 
District's  Application.  District  of  Columbia,  3 
DOE  Par.  (October  12. 1979).  A  copy  of 
foe  October  12  Interlocutory  Order  is 
included  as  Appendix  A  to  this  Decision.  The 
Interlocutory  (Mer  discussed  foe  data  we 
collected  from  a  number  of  sources  in  an 
effort  to  evaluate  foe  District’s  general 
contention  that  foe  citizens  of  foe  District  are 
esqiieriencing  an  unfair  portion  of  foe  burdens 
associated  with  foe  gasoline  shortage.  We 
concluded  that  foe  District  did  in  fact 
experience  a  significant  reduction  in  gasoline 
supplies  during  June  of  this  year.  During  that 
month  foe  District  received  88  percent  of  foe 
gasoline  supplies  which  it  received  during 
June  of  1976.  In  contrast,  deliveries  of 
gasoline  to  foe  United  States  as  a  whole 
during  June  equalled  95  percent  of  deliveries 
during  June  of  1978.  Furthermore,  only  four 
States  experienced  a  greater  percentage 
reduction  in  gasoline  supplies  during  June 
than  foe  District  The  data  available  to  us  at 
this  time  indicates  that  foe  volume  of 
gasoline  supplied  to  foe  District  during  July 
equalled  83  percent  of  July  1978  deliveries. 
Gasoline  deliveries  to  foe  entire  United 
States  during  this  month  amounted  to  92 
percent  of  1978  deliveries.  Accordingly,  it  is 
evident  that  foe  percentage  reduction  in  foe 
volume  of  gasoline  supplied  to  foe  Djstrict 
during  June  and  July  exceeded  foe  national 
average  by  a  considerable  amount. 


Federal  Regbter  /  Vol.  45,  No.  7  /  Thursday,  January  10.  1980  /  Notices 


2282 


In  the  Interlocutory  Order  we  also 
discussed  the  data  submitted  to  us  by  the 
Major  suppliers  of  gasoline  to  the  following 
six  cities  and  metropolitan  areas: 
Washington.  Boston,  Phoenix,  Indianapolis, 
Milwaukee,  and  San  Francisco.  The  data 
indicated  that  Washington,  experienced  a 
greater  reduction  in  gasoline  deliveries  during 
June  than  all  of  these  cities  except 
Milwaukee.  For  example,  die  total  volume  of 
gasoline  delivered  to  the  Washington 
metropolitan  area  during  June  amounted  to 
85.3  percent  of  the  volume  supplied  during 
June  1978.  The  corresponding  percentages  for 
the  other  metropolitan  areas  varied  from  84.4 
percent  (Milwaukee)  to  88.8  percent  (Boston) 
to  96.3  percent  (Phoenix).  Furthermore, 
among  the  six  metropolitan  areas  surveyed, 
Washington  possessed  the  smallest 
percentage  of  stations  that  qualified  for  the 
unusual  growth  adjustment  For  example, 
only  13.8  percent  of  the  retail  outlets  in  the 
Washington  metropolitan  area  qualified  for 
the  unusual  growth  adjustment  during  June. 
The  percentage  of  stations  which  qualified 
for  the  unusud  growth  adjustment  during 
June  in  the  remaining  metropolitan  areas 
surveyed  ranged  from  13.9  percent 
(Indianapolis)  to  54.1  percent  (Phoenix). 
However,  the  percentage  reduction  in  the 
number  of  outlets  in  operation  in  the 
Washington  metropolitan  area  was  actually 
the  lowest  among  the  six  cities  surveyed. 

After  reviewing  the  record,  we  tentatively 
concluded  that  the  significant  reduction  in 
supplies  experienced  by  the  District  was  not 
due  solely  to  the  nationwide  reduction  in 
gasoline  supplies  which  occurred  during  this 
period.  We  found  that  the  major  suppliers  of 
gasoline  to  the  Washington  area  had  lower 
allocation  and  delivery  fractions  during  June 
than  the  major  suppliers  of  gasoline  to  the 
other  metropolitan  areas  for  which  data  was 
obtained.  For  example,  the  weighted  average 
allocation  fraction  of  the  major  suppliers  of 
gasoline  to  Washington  during  June  equalled 
.7610.  In  contrast,  the  weighted  average 
allocation  fractions  of  the  suppliers  to  the 
San  Francisco  and  Phoenix  areas  during 
these  months  equalled  .8277  and  .8207, 
respectively.  The  weighted  average  allocation 
fraction  of  the  suppliers  to  Milwaukee,  the 
one  city  surveyed  which  experienced  a 
greater  reduction  in  supplies  than 
Washington  during  June,  equalled  .7513.  The 
United  States  wei^ted  average  allocation 
fraction  during  June  was  .7790. 

After  reviewing  the  data  summarized 
above,  we  stated  that: 

As  a  general  matter,  exception  relief  may 
be  approved  when  a  showing  is  made  that  a 
firm  or  a  class  of  persons  is  experiencing  a 
serious  hardship,  gross  inequity,  or  unfair 
distribution  of  burdens  as  a  result  of  the 
application  of  the  DOE  regulations.  See 
Commonwealth  Oil  Refining  Co^  Inc.,  2  DOE 
Par.  81,069  (1978).  It  is  certainly  possible  that 
in  an  uncontrolled  environment,  shortages  of 
motor  gasoline  would  not  be  focused  on 
partictdar  areas  of  the  country.  If  the  primary 
suppliers  to  certain  areas  possessed 
relatively  less  gasoline  than  die  suppliers  in 
other  areas,  one  would  expect  gasoline 
supplies  to  move  into  the  shortage  regions.  Of 
course,  the  price  charged  for  gasoline  under 
those  circumstances  might  well  pose 


considerable  economic  and  financial 
.burdens.  In  addtfiop.j»e^dfti!S4iagwiap.tte 
approval  of  an  exception  which  directs 
suppliers  of  gasoline  that  maintain  relatively 
hi^  allocation  fractions  to  deliver  additicmal 
gasoline  to  a  region  of  the  country  whose 
suppliers  possess  a  relatively  low  weighted 
average  allocation  fraction  would 
substantially  alter  the  allocation  program.  As 
a  result,  we  would  be  prepared  to  take  action 
of  that  nature  only  if  an  exception  applicant 
established  that* 

(i)  the  types  of  supply  and  distribution 
indicators  portrayed  in  Tables  2  through  10 
on  balance  indicate  that  the  region 
involved  is  in  a  significantly 
disadvantageous  position  as  compared  to 
other  regions  of  the  country; 

(ii)  tangible  evidence,  such  as  gasoline  lines, 
exists  that  demonstrates  the  adverse 
impact  of  this  situation  on  the  residents  of 
the  community  involved;  and 

(iii)  the  nature  of  the  burdens  experienced  in 
the  economy  of  the  region  or  by  the 
residents  of  the  area  are  substantially 
greater  than  those  generally  experienced  in 
the  country. 

It  is  quite  possible  that  the  District  could 
have  satisfied  the  criteria  set  forth  above  if  it 
had  filed  a  request  for  temporary  exception 
during  the  month  of  June.  As  noted  earlier,  it 
appears  that  the  weighted  average  allocation 
fraction  of  the  major  suppliers  to  the  District 
during  this  month  was  in  fact  relatively  low. 
Lengthy  gasoline  lines  formed  in  the 
Washington  area  during  this  month,  and  the 
residents  of  the  area  encountered 
considerable  difficulty  in  obtaining  adequate 
quantities  of  gasoline.  The  District  has  also 
submitted  evidence  which  generally 
demonstrates  that  serious  disruptions  in  the 
economic  well-being  of  the  area  occurred 
during  this  period. 

However,  the  District  did  not  actually  file 
its  request  for  a  temporary  exception  until 
July  18, 1979.  By  that  date,  gasoline  lines  in 
the  Washington  area  had  largely 
disappeared.  The  preliminary  data  collected 
by  the  Office  of  Hearings  and  Appeals  during 
the  last  two  weeks  of  July  and  the  first  week 
of  August  did  not  indicate  that  the  city  of 
Washington  was  inordinately  disadvantaged 
by  the  operation  of  the  allocation  program  at 
that  time. .  .  .  Furthermore,  there  is  no 
evidence  at  the  present  time  that  the  District 
is  experiencing  serious  supply  imbalances  or 
that  the  economy  of  the  Washington  area  is 
seriously  and  adversely  afiected  by 
insufficient  gasoline  supplies. 

District  of  Columbia,  supra,  slip  op.  at  12-14. 

In  accordance  with  these  determinations, 
we  tentatively  concluded  that  the  District’s 
request  should  be  dismissed  without 
prejudice  to  a  refiling  at  a  later  date.  We 
recognized,  however,  that  the  District  might 
wish  to  make  a  further  submission  after 
reviewing  our  tentative  conclusions  and  the 
criteria  set  forth  above.  As  a  result,  we  issued 
our  determination  in  the  form  of  an 
Interlocutory  Order  and  permitted  Jie  District 
to  file  a  response  to  that  Order.  The  District 
filed  such  a  respcmse  on  November  26, 1979. 

In  its  submission,  the  District  generally 
contends  that  the  Interlocutory  Order  d<^ 


not  provide  a  mechanism  that  arill  enable  the 
ja»lf»p»ant, jmsiaftia  stlief. when 
that  relief  is  justified.  The  District  maintains 
that  by  the  time  it  has  demonstrated  that  the 
criteria  set  forth  in  the  Interlocutory  Order 
have  been  satisfied,  th^adverse  effects  of  a 
gasoline  shortage  will  already  have  been 
experienced  by  the  residents  of  the  District. 
In  essence,  the  District  contends  that  it  will 
continue  to  experience  unfair  burdens  during 
a  period  of  shortage  while  the  administrative 
process  is  being  completed.  As  a  result,  the 
District  maintair 'i  that  the  DOE  should 
establish  a  "trigger”  mechanism  which  would 
set  forth  very  specific  criteria  which  must  be 
satisfied  before  an  exception  of  the  type 
requested  by  the  District  would  be  approved. 
The  District  envisions  that  such  a  mechanism 
would  lead  to  the  immediate  implementation 
of  relief  as  soon  as  data  is  submitted  which 
demonstrates  that  aU  of  the  criteria  have 
been  satisfied.' 

After  reviewing  this  matter,  we  have 
concluded  that  there  is  considerable  merit  to 
the  position  advanced  by  the  District  In  our 
view,  the  record  clearly  indicates  that  the 
residents  of  the  District  experienced  an  unfair 
distribution  of  the  burdens  associated  with 
the  gasoline  shortage  during  the  months  of 
June  and  July.  During  these  months  the  total 
volumes  of  gasoline  supplied  to  the  entire 
United  States  amounted  to  95  and  92  percent, 
respectively,  of  the  volumes  of  gasoline 
supplied  during  June  and  July  of  1978.  By 
comparison,  the  total  volumes  of  gasoline 
supplied  to  the  District  during  these  months 
amounted  to  88  and  83  percent  of  the  volumes 
supplied  dtuing  June  and  July  1978.  Extremely 
long  gasoline  lines  formed  in  the  Washington 
metropolitan  area  during  these  months. 
Furthermore,  as  we  observed  in  the 
Interlocutmy  Order,  the  District  has 
submitted  evidence  which  demonstrates  that 
the  economy  of  the  Washington  area  was 
adversely  affected  to  a  considerable  extent 
by  the  shortage  of  gasoline  supplies. 
Accordingly,  we  believe  that  the  District 
would  have  satisfied  all  of  the  criteria  set 
forth  in  the  Interlocutory  Order  during  June 
and  July  and  that  exception  relief  would  have 
been  appropriate  for  those  months. 

However,  by  the  time  the  data  was 
collected  whi^  demonstrated  that  the 
citizens  of  the  Washington  area  incurred  an 
unfair  distribution  of  burdens  and  that 
exception  relief  was  justified,  the  need  for 
such  an  exception  no  longer  existed.  In 
essence,  the  requirement  that  the  District 
demonstrate  and  document  the  burdens  being 
experienced  essentially  precluded  the  District 
frnm  receiving  immediate  relief  when  it  was 
justified.  It  is  our  judgment  based  on  the 
experience  we  have  gained  in  this 
proceeding,  that  a  more  expeditious  remedy 
is  essenti^  We  agree  with  the  District  that  a 
trigger  mechanism  should  be  established 
which  sets  forth  very  specific  criteria.  If  these 
criteria  have  been  satisfied,  the  District  need 
only  document  that  fact  to  the  Office  of 
Hearings  and  Ai^als.  An  Order  directing 
additional  gasohm  supplies  into  the  District 
would  dien  be  issued  immediately. 

The  trigger  mechanism  should  be  based  mi 
the  general  standards  established  in  the 
Int^ocatory  Order.  In  our  view  thoee  criteria 
are  sound  a^  should  be  maintained. 


,1 
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However,  we  also  believe  that  it  is  necessary 
to  indicate  precisely  how  those  standards 
should  be  applied  and  how  a  given  petitioner 
such  as  the  District  can  demonstrate  that  it 
meets  these  standards.  Before  we  proceed 
with  that  discussion,  however,  several 
introductory  remarics  are  in  order.  The  record 
in  this  case  indicates  that  the  District  made  a 
concerted  effort  to  aUeviate  the  difficulties 
created  by  the  gasoline  shortage  before  it 
requested  assistance  from  the  DOE.  For 
example,  the  District  implemented  an  odd/ 
even  purchase  system  and  utilized  all  of  its 
set-aside  volumes  in  an  effort  to  reduce 
gasoline  lines  and  ease  the  burdens  on 
motorists.  We  are  persuaded  that  evidence  of 
efforts  of  this  sort  must  always  be  present 
before  exception  relief  of  this  nature  should 
be  approved  We  do  not  believe  that  a 
municipality  or  State  should  receive 
additional  gasoline  supplies  unless  and  until 
it  has  made  a  reasonable  effort  to  reduce  the 
burdens  of  a  gasoline  shortage  through  its 
own  initiatives.  In  the  specific  case  of  the 
District  we  believe  that  the  District  must 
demonstrate  that  it  has  rationally  distributed 
all  set-aside  volumes  available  to  it  before  it 
requests  relief  finm  the  Office  of  Hearings 
and  Appeals. 

We  now  discuss  the  type  of  specific 
factual  showings  which  woidd  satisfy  the 
criteria  set  forth  in  the  Interiocutory  Order. 
We  will  discuss  these  criteria  with  specific 
reference  to  the  position  in  which  the  District 
finds  Itself.  However,  it  should  be  noted  that 
this  discussion  would  also  generally  apply  to 
any  municipality  or  State  that  believes  its 
residents  are  experiencing  an  unfair 
distribution  of  burdens  as  a  result  of  the 
gasoline  shortage. 

The  first  criterion  relates  to  the  issue  of 
whether  the  District  is  experiencing  a 
reduction  in  gasoline  supplies  whi^  is 
greater  than  the  reduction  in  supplies  being 
experienced  by  other  States.  At  any  given 
time  during  a  particular  month,  the  ERA 
possesses  data  which  pertains  to  anticipated 
gasoline  deliveries  to  each  State,  as  well  as 
the  District  of  Columbia,  by  each  prime 
supplier  of  gasoline.  Accordingly,  on  any 
given  day  we  can  compare  anticipated 
deliveries  to  the  District  with  anticipated 
deliveries  to  the  United  States  as  a  whole, 
when  viewed  as  a  fraction  of  actual 
deliveries  during  the  corresponding  month  of 
1978.*  In  our  judgment  the  first  criterion 
would  be  satisfied  if  this  data  demonstrated 
that  the  District  was  receiving  5  percent  less 
gasoline  than  the  national  average.  For 
example,  if  the  data  submitted  to  the  ERA 
indicated  that  the  volume  of  gasoline 
supplied  to  the  entire  United  States  during  a 
given  month  would  equal  90  percent  of  the 
volume  supplied  during  the  same  month  of 
1978,  while  the  anticipated  volume  of 
gasoline  supplied  to  ffie  District  would  equal 
85  percent  of  the  1978  volume,  this  criterion 
would  have  been  satisfied. 

We  realize  that  the  District  will  not  have 
access  to  this  proprietary  data.  However,  if 
the  District  finds  that  it  satisfies  the 
remaining  criteria  in  accordance  with  the 
discussion  below,  it  may  petition  for  the 
issuance  of  an  immediate  Order  if  the  Office 
of  Hearings  and  Appeals  concludes  that  the 
District  is  experiencing  a  supply  shortfall 


which  is  5  percent  in  excess  of  die  national 
average.  We  note  that  the  District  would 
have  easily  met  this  criterion  in  July.  On  July 
18,  for  example,  the  ERA  projected  that 
anticipated  deliveries  to  ffie  District  would 
equal  81  percent  of  July  1978  volumes  and 
tlmt  anticipated  deliveries  to  the  United 
States  would  equal  90  percent  of  July  1978 
volumes. 

Of  course,  the  use  of  an  “anticipated 
delivery”  figure  does  pose  certain  problems. 
Actual  deliveries  are  frequenUy  less  than 
anticipated  deliveries.  However,  actual  data 
is  generally  not  available  until  several 
months  after  the  month  in  question  is 
completed.  ConsequenUy,  an  immediate 
remedy  based  on  actual  data  would  not  be 
possible.  Furthermore,  it  has  been  our 
experience  that  anticipated  delivery  figures 
generally  indicate  i^ch  States  are  in  fact 
experiencing  a  disproportionate  reduction  in 
gasoline  supplies.  It  is  our  belief  that  the  use 
of  anticipated  delivery  figures  will  be 
sufficiently  accurate  and  will  allow  us  to 
evaluate  whether  immediate  action  is 
necessary. 

We  recognize,  however,  that  it  would  be 
useful  to  indicate  how  the  District  itselt  on 
the  basis  of  information  available  to  it,  could 
determine  whether  it  satisfied  the  first 
criterion.  In  accordance  with  the  discussion 
in  the  Interlocutory  Order,  the  District  might 
demonstrate  that  ffie  weighted  average 
allocation  fiaction  of  the  major  suppliers  to 
the  Washington  metropolitan  area  is 
significantly  less  than  the  nationwide 
average  allocation  fraction.  This  also  poses 
certain  difficulties,  for  the  District  would  be 
unable  to  ascertain  the  relative  share  of  the 
maiicet  possessed  by  the  suppliers  to  the 
overall  Washington  metropolitan  area  at  any 
given  time.  However,  the  District  does 
possess  monthly  data  with  regard  to  the 
actual  volumes  of  gasoline  supplied  to  the 
District  itself  by  all  suppliers  in  the  past 
Accordingly,  the  District  can  calculate  the 
relative  shares  of  the  market  possessed  by 
the  suppliers  to  the  District  for  each  monUi  of 
the  base  period.* The  District  can  then 
multiply  the  allocation  fractions  aimounced 
by  those  suppliers  for  the  month  in  question 
by  the  market  shares  possessed  by  ffie 
suppliers  during  the  base  period  month 
corresponding  to  the  month  in  question,  and 
thereby  calculate  a  weighted  average 
allocation  fiaction  for  the  District  itself.  If 
this  figure  is  more  than  3  percent  below  the 
national  average  allocation  fraction  (a  figure 
which  is  readily  avaUable  from  the  E)OE),  we 
will  consider  the  first  criterion  stated  in  the 
Interlocutory  Order  to  be  satisfied.  We  note 
that  eight  States  would  have  satisfied  this 
criterion  during  October,  for  the  weighted 
average  allocation  fiactions  of  the  suppliers 
of  gasoline  to  these  States  during  October 
were  more  than  3  percent  below  the  national 
average. 

In  summary,  the  District  may  satisfy  the 
first  criterion  set  forth  in  the  Interlocutory 
Order  in  any  given  month  by  demonstrating 
that  (i)  anticipated  gasoline  delivery  data 
demonstrates  that  the  District  will  experience 
a  reduction  in  gasoline  supplies  during  the 
month  in  question  which  is  at  least  5  percent 
more  than  the  nationwide  reduction  in 
gasoline  supplies,  when  compared  with 


actual  volumes  delivered  during  the 
corresponding  month  of  1978;  or  (ii)  the 
weighted  average  allocation  fraction  of  the 
suppliers  to  the  District  is  at  least  3  percent 
lower  than  the  average  allocation  firaction  for 
the  entire  United  States.* 

The  second  criterion  established  by  the 
Interlocutory  Order  pertains  to  the  adverse 
effects  experienced  by  the  motorists  of  a 
particular  community  as  a  result  of  a 
significant  reduction  in  gasoline  supplies. 
After  reviewing  this  matter,  we  have 
conduded  that  two  readily  identifiable 
phenomena  exist  which  reflect  the  impact  on 
motorists  of  a  gasoline  shortage:  gasoline 
lines,  and  reduced  service  station  operating 
hours.  It  is  our  judgment  that  this  criterion 
would  be  satisfied  by  a  demonstration  that 
gasoline  lines  are  a  regular  occurrence  and 
that  service  stations  have  substantially 
reduced  their  hours  of  operation. 

This  demonstration  can  be  made,  however, 
only  if  very  specific  criteria  are  established. 
In  die  case  of  the  District  we  are  persuaded 
that  gasoline  lines  can  be  judged  to  be  a 
regular  occurrence  when  at  least  SO  percent 
of  all  retail  ouUets  in  the  District  experience 
a  significant  gasoline  line  at  least  once  during 
75  percent  of  the  days  induded  in  a  recent 
sample  period  of  at  least  four  days.  A 
“sig^cant  gasoline  line”  shall  ^  defined  as 
a  gasoline  line  in  which  at  least  eight  vehicles 
are  awaiting  service  for  each  side  of  a  service 
island  that  is  open  at  the  retail  ouUet  in 
question.  We  are  also  persuaded  that  a 
service  station  can  be  judged  to  have 
significanUy  reduced  its  hours  of  operation  if 
it  sold  gasoline  for  5.5  hours  per  day  or  less 
during  at  least  75  percent  of  the  days 
included  in  a  recent  sample  period  of  at  least 
four  days.  To  satisfy  this  criterion,  the 
District  must  demonstrate  that  SO  percent  of 
the  service  stations  within  the  District  have 
reduced  their  operating  hours  by  this  amount 

The  District  can  demonstrate  that  these 
factors  exist  by  obtaining  signed 
certifications  directly  from  retail  outlets 
within  the  dty.  Alternatively,  the  District 
could  monitor  the  operation  of  the  outlets 
within  the  dty  on  a  regular  basis  in  order  to 
determine  whether  these  factors  exist  We 
will  also  accept  the  results  of  a  phone  survey 
conducted  by  the  District  provided  that  the 
Distrid  is  willing  to  provide  a  signed 
certification  with  resped  to  the  accuracy  of 
the  information  it  presents.  As  a  general 
matter,  we  believe  that  the  Distrid  c€ui  most 
effectively  colled  the  necessary  information 
by  continuously  monitoring  a  representative 
sample  of  stations  within  the  District  For 
example,  if  the  District  can  submit  detailed 
information  which  shows  that  more  than  SO 
percent  of  a  representative  sample  of  stations 
are  experiend^  gasoline  lines  and  have 
reduced  their  hours  of  operation,  we  would 
accept  this  data  as  a  demonstration  that  the 
criterion  has  been  satisfied. 

We  wish  to  emphasize,  however,  that  the 
District  must  demonstrate  that  gasoline  lines 
have  formed  and  that  service  stations  have 
reduced  their  hours  of  operation.  If  gasoline 
lines  have  formed,  but  stations  have  not 
reduced  their  hours  of  operation  by  a 
significant  amount,  it  would  appear  that 
motorists  are  electing  to  purchase  gasoline  at 
the  same  times  and  that  ffie  difficulties  that 
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motorists  Ate  experiencing  could  be 
alleviated  if  purdiases  were  spread  out  over 
the  day.  Alternatively,  if  gasoline  lines  have 
not  formed,  we  could  not  conclude  diat  a 
burden  had  been  placed  on  motorists  merely 
because  stations  had  reduced  their  hours  of 
operation.  Although  this  criterion  may  appear 
to  be  fairly  stringent,  it  should  be  pointed  out 
that  the  District  certainly  could  have  satisfied 
this  criterion  during  the  months  of  June  and 
July.* 

In  siunmary,  the  District  may  satisfy  the 
second  criterion  set  forth  in  the  Interlocutory 
Order  at  any  given  time  by  demonstrating 
that:  (i)  at  least  SO  percent  of  all  retail  ouUets 
in  the  District  sold  gasoline  for  5.5  hours  per 
day  or  less  during  at  least  75  percent  of  the 
days  included  in  a  recent  sample  period  of  at 
least  four  days;  and  (ii)  at  least  50  percent  of 
all  retail  outlets  in  the  District  experienced  a 
significant  gasoline  line  at  least  once  during 
75  percent  of  the  days  included  in  a  recent 
sample  period  of  at  least  four  days.  For  the 
purpose  of  this  criterion,  a  significant 
gasoline  line  shall  be  defined  as  a  gasoline 
line  in  which  at  least  eight  vehicles  are 
awaiting  service  for  ea^  side  of  a  service 
island  t^t  is  open  at  the  retail  outlet  in 
question. 

The  third  criterion  established  in  the 
Interlocutory  Order  pertaiiu  to  the  economic 
impact  on  a  given  community  of  a  gasoline 
shortage.  We  reaJise  that  it  would  be  most 
difficult  for  the  District  to  quickly  ooUeot  data 
which  would  demonstrate  the  immediate 
impact  of  a  gasoline  shortage  cm  the  economy 
of  the  city  of  Washington.  However,  on  the 
basis  of  the  material  which  the  District  has 
already  submitted  to  us,  we  are  led  to 
conclude  that  the  District  has  already 
satisfied  the  third  criterion.  As  we  observed 
in  the  Interlocutory  Order,  the  material 
submitted  by  the  District  in  this  proceeding 
indicates  that  very  serious  economic 
dislocations  occurred  during  the  month  of 
July  as  a  result  of  the  gasoline  shortage.  It 
seems  quite  likely  that  the  same  type  of 
economic  dislocations  would  occur  if  another 
serious  shortage  situation  were  to  develop. 
Under  the  circumstances,  it  is  our  conclusion 
that  the  District  does  not  need  to  make  a 
further  showing  that  it  satisfies  this  criterion. 

If  the  District  satisfies  the  criteria 
discussed  above,  the  most  direct  and 
effective  remedy  would  be  to  increase  the 
allocation  of  each  retail  outlet  within  the 
District  by  a  fixed  percentage  during  the 
month  in  question.  For  example,  the  monthly 
allocation  of  each  retail  outlet  could  be 
increased  by  five  percent  If  the  supply 
shortage  to  the  District  (critmion  one)  should 
exceed  five  percent  we  could  increase  the 
allocation  of  each  outlet  within  the  District 
up  to  the  nationwide  supply  percentage.  This 
action  would  be  for  one  month  only,  and  the 
District  would  be  required  to  submit  updated 
information  if  it  wished  to  receive  similar 
relief  in  the  following  months.  The  District 
may  however  suggest  alternative  forms  of 
reliet  such  as  increasing  the  State  set-aside 
without  reducing  normal  deliveries  to  retail 
outlets.  In  that  manner  the  District 
Government  could  direct  additional  gasoline 
supplies  to  the  locations  which  would  make 
the  most  significant  contribution  to 
alleviating  the  shortage. 


We  enyisiop  jhat  ^lief  wifi 
implemented  immediately '  through  the 
issuance  of  a  Supplemental  Order  in  this 
proceeding  as  soon  as  the  data  submitted  to 
the  Office  of  Hearings  and  Appeals 
demonstrates  that  the  District  has  satisfied 
the  criteria  outlined  above.  The  District  wifi 
not  need  to  submit  a  formal  Application  for 
Exception;  it  will  only  be  required  to  submit 
the  data  it  has  collected  and  request  that  a 
Supplemental  Order  be  issued.  II  the  Office  of 
Hearings  and  Appeals  finds  that  the  three 
criteria  discussed  above  have  not  been 
satisfied,  it  «vifi  inform  the  EHstrict  of  this 
conclusion  in  writing  and  indicate  the  basis 
for  this  conclusion. 

As  a  final  matter,  we  wish  to  point  out  that 
it  does  not  appear  fiom  the  data  available  to 
us  at  this  time  that  the  District  currently 
satisfies  all  of  the  criteria  set  forth  in  the 
Interlocutory  Order  and  discussed  above.  For 
example,  the  anticipated  gasoline  delivery 
fi'action  to  the  District  actually  exceeded  the 
nationwide  anticipated  gasoline  delivery 
fraction  during  Novembtf  and  December, 
when  anticipated  deliveries  are  viewed  as  a 
percentage  of  actual  deliveries  during  the 
corresponding  month  of  1978.  The  preliminary 
January  data  submitted  to  the  DOE  does  not 
indicate  that  this  situation  wifi  change 
significantly  during  this  month.  It  aim  does 
not  appear  that  the  weighted  average 
allocation  fraction  of  the  euppliers  to  the 
District  daring  January  is  bdow  the  national 
average.  Acocodingly,  we  cammt  conclude 
that  tfw  District  hu  satisfied  the  first 
criterion  at  fids  time.  Furthermore,  although 
gasoline  lines  have  appeared  on  occasion 
during  the  last  severd  months,  it  is  not  our 
impression  that  they  have  occurred  with 
sufficient  regularity  that  the  second  critericm 
has  been  satisfied. 

It  is  therefore  ordered  that 

(1)  The  Application  fear  Temporary 
Exception  ffied  by  the  District  of  Columbia 
(the  District)  on  July  18, 1979  is  hereby 
dismissed. 

(2)  The  District  is  hereby  granted  an 
exception  as  set  forth  in  Paragraphs  (3) 
through  (6)  below,  subject  to  die  conffitions 
set  forth  in  Paragraph  (7)  below. 

(3)  Notwithstanding  any  contrary 
provisions  of  the  regulations  of  the 
Department  of  Energy,  a  Supplemental  Order 
will  be  issued  increasing  the  monthly  motor 
gasoline  allocation  of  the  District  if  the 
District  demonstrates  that  each  of  the 
following  criteria  have  been  satisfied  at  any 
time  during  the  month  in  question: 

(a) (i)  anticipated  gasoline  delivery  data 
indicates  that  the  District  will  experience  a 
reduction  in  gasoline  supplies  during  the 
month  in  question  which  is  at  least  5 
percent  more  than  the  national  reduction  in 
gasoline  supplies,  when  compared  with 
actual  volumes  delivered  during  the 
corresponding  month  of  1978;  or 

(ii)  the  weighted  average  allocation  fi'action 
of  the  suppliers  to  the  District  is  at  least  3 
percent  lower  than  the  average  allocation 
fi'action  for  the  entire  United  States  for  that 
month. 

(b) (i)  at  least  50  percent  of  all  retail  oudets  in 
the  District  sold  gasoline  for  5.5  hours  per 
day  or  less  during  at  least  75  percent  of  the 
days  on  which  they  were  open  that  are 
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included  in  a  recent  saraplo  paijod  of  at  ,  • 
least  four  days;  ant/  . 

(ii)  at  least  50  percent  trf  all  retail  oufiets.in 
the  District  experienced  a  significant 
gasoline  line  at  least  once  during  75 
percent  of  the  days  included  in  a  recent 
sample  period  of  at  least  four  days.  For  the 
purpose  of  this  criterion,  a  signi^ant 
gasoline  line  shall  be  defined  as  a  gasoline 
line  in  which  at  least  eight  vehicles  are 
awaiting  service  for  ea^  side  of  a  service 
island  that  is  open  at  the  retail  outlet  in 
question. 

(4)  The  Supplemental  Order  referred  to  in 
Paragraph  (3): 

(i)  shall  be  issued  within  5  business  days 
after  the  Office  of  Hearings  and  Appeals 
possesses  information  which  demonstrates 
that  the  criteria  set  forth  in  Paragraph  (3) 
have  been  satisfied; 

(ii)  shall  apply  only  to  the  month  in  which  it 
is  issued  and 

(iii)  shall  increase  the  monthly  allocation  of 
every  retail  outlet  in  the  District  by  5 
percent,  or  by  the  percentage  necessary  to 
bring  the  District  to  the  nationwide 
delivery  percentage,  whichever  is  greater; 
or  shall  implement  other  comparable  relief. 

(5)  If  the  District  requests  that  a 
Supplemental  Order  be  issued  and  the  Office 
of  Hearings  and  Ai^eals  concludes  that  the 
District  has  not  satined  die  criteria  set  forth 
in  the  text  of  this  Dedskm,  the  Office  of 
Hearings  smd  Aj^ieals  shall  notify  the  District 
of  this  oonclusion  in  writing  and  shall 
indioats  the  basis  for  this  conclusion. 

(6)  If  the  District  files  a  request  for  the 
issuance  of  a  Supplemental  Order  during  the 
first  ten  days  of  any  given  month,  the  Office 
of  Hearings  and  ^peals  may  in  its  discretion 
hold  the  application  in  abeyance  until  the 
eleventh  day  of  the  month.  Any  such 
determination  to  hold  the  application  in 
abeyance  pursuant  to  this  Paragraph  shall  be 
bas^  on  a  finding  that  the  aggregate  data 
available  few  the  analysis  of  the  request  will 
be  substantially  enhanced  by  the  additional 
material  to  be  furnished  to  the  DOE  by  the 
eleventh  day  of  the  month. 

(7)  As  a  condition  to  receiving  exception 
relief  pursuant  to  the  Supplemental  Order 
referred  to  in  Paragraph  (3).  the  District  shall 
demonstrate  that  is  has  made  a  concerted 
effort  to  alleviate  gasoline  supply  shortages 
through  the  means  available  to  it 
Consequently,  any  request  for  the  issuance  of 
a  Supplemental  CMer  shall  contain  evidence 
that  the  District 

(i)  has  ratiiHially  distributed  all  set-aside 
volumes  of  gasoline  available  to  it 

(ii)  has  instituted  measures  which  are 
designed  to  reduce  gasoline  lines,  such  as 
odd-even  gasoline  purchase  plans;  and 

(iii)  has  attempted  without  success  to  obtain 
additional  gasoline  supplies  directly  fix)m 
the  major  gasoline  suppliers  to  the  District 

(8)  This  exception  is  based  upon  the 
presumed  validity  of  the  statements, 
allegations,  and  doctmientary  material 
submitted  by  the  applicant  It  may  be 
revoked  or  modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  exception  application  is 
incorrect 

(9)  An  Appeal  from  those  portions  of  diis 
Decision  which  deny  in  part  or  in  whole  the 
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relief  requested  may  be  filed  by  any  person  ‘  > 
who  is  aggrieved  or  adversely  affect^  by  the 
denial  of  exception  relief.  Such  Appeal  shall . 
be  filed  with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  1.40  43  FR 
35907. 

References 

1.  As  in  its  initial  Application,  the  District 
argued  in  its  most  recent  submission  that  it  is 
uniquely  disadvantaged  by  the  fact  that  it 
does  not  posses  the  flexibility  which  States 
possess  to  distribute  to  a  metropolitan  area 
that  portion  of  the  State  set-aside  which  is 
attributable  to  rural  allocations.  In  principle, 
we  agree  that  the  District  does  not  possess 
this  flexibility.  If  they  chose  to  do  so,  the  set- 
aside  officers  of  States  such  as  Maryland  or 
Virginia  could  elect  to  direct  all  set-aside 
volumes  to  metropolitan  areas  where 
gasoline  lines  have  formed.  This  does  not 
mean  that  set-aside  volumes  have  actually 
been  used  in  this  manner  in  the  past  In  onler 
to  evaluate  whether  the  District  is  in  fact 
disadvantaged  in  practice  by  the  operation  of 
the  State  set-aside  Program,  we  requested 
information  from  the  thirty  largest  prime 
suppliers  of  gasoline  in  the  United  States.  The 
information  we  requested  pertained  to  the 
volumes  of  set-aside  gasoline  which  these  , 
firms  supplied  during  the  months  of  June,  July 
and  August  1970  to  the  following  States: 
Arizona,  California,  Colorado,  District  of 
Columbia,  Indiana,  Maryland,  Massachusetts, 
South  Carolina,  Virginia,  and  Wisconsin.  The 
data  which  we  have  received  indicates  that 
some  State  set-aside  offices  do  not  directly 
utilize  all  of  the  gasoline  available  to  them.  In 
fact  it  appears  that  a  significant  portion  of  the 
gasoline  furnished  to  set-aside  offices  in 
certain  States  is  simply  returned  to  the 
suppliers  to  be  distributed  throughout  the 
State.  For  example,  the  data  submitted  by  the 
major  suppliers  of  gasoline  to  the  State  of 
California  indicates  that  the  California  set- 
aside  Office  returns  virtually  all  of  the 
gasoline  it  receives  to  the  suppliers  involved, 
to  be  included  in  the  suppliers’  statewide 
distribution  network.  It  also  appears  that  a 
significant  portion  of  the  set-aside  gasoline 
fui^shed  to  the  States  of  Indiana  and 
Virginia  is  returned  to  the  suppliers  involved 
and  distributed  throughout  the  States. 
Conversely,  the  data  submitted  to  us 
indicates  that  the  set-aside  Offices  in  the 
District  of  Columbia,  Colorado,  and 
Wisconsin  utilize  virtually  all  of  their  set- 
aside  volumes  directly. 

On  the  basis  of  the  data  submitted  to  us  in 
this  proceeding,  we  can  not  conclude  that  the 
residents  of  the  District  have  been  seriously 
disadvantaged  in  practice  by  the  operation  of 
the  set-aside  Program.  Since  the  District  set- 
aside  Office  generally  distributes  all  of  the 
set-aside  volume  available  to  it,  it  seems 
likely  that  the  residents  of  the  District 
actually  benefit  from  the  set-aside  Program  to 
a  greater  degree  than  the  residents  of  other 
cities. 

2.  Our  comparisons  contrast  gasoline 
deliveries  during  the  month  in  question  with 
actual  deliveries  during  the  corresponding 
month  of  1978.  It  would  not  be  appropriate  to 
simply  compare  anticipated  deliveries  during 
any  given  month  with  actual  deliveries  during 
the  same  month  of  the  previous  year.  Instead, 


it  is  our  belief  that  anticipated  gasoline  <  -  - 
deliveries  during  any  month  must  be > 
compared  with  actual  deliveries  during  a 
recent  representative  month  in  which  supply 
and  distribution  patterns  were  relatively 
normal.  It  seems  clear  that  the  months  of  1979 
can  not  be  used  for  representative  purposes 
in  this  fashion.  For  the  most  part  however, 
supply  and  distribution  patterns  were  not 
affected  by  shortages  and  allocation  fractions 
during  1978.  We  are  persuaded  that  the 
months  of  1978  should  be  used  for 
comparison  purposes. 

3.  In  making  this  calculation,  we  have  used 
the  corresponding  month  of  the  base  period. 
Since  supply  obligations  in  any  given  month 
are  based  upon  actual  deliveries  during  the 
base  period  month,  the  calculation  of  the 
relative  percentage  of  the  market  that  is 
supplied  by  a  given  firin  in  the  month  in 
question  of  necessity  must  be  based  upon 
deliveries  during  the  base  period  month. 

4.  In  its  November  28  submission,  the 
District  argues  that  it  should  be  entitled  to 
additional  gasoline  supplies  if  the  projected 
weighted  average  allocation  fraction  of  the 
eight  major  suppliers  to  the  District  falls 
below  88  percent  We  can  not  accept  this 
argument  The  evaluation  of  whether  the 
District  is  experiencing  an  unfair  distribution 
of  the  burdens  associated  with  a  gasoline 
shortage  of  necessity  must  be  based  upon  a 
comparison  of  the  District’s  position  relative 
to  other  areas  in  the  United  States.  A  mere 
finding  that  the  weighted  average  allocation 
fraction  of  the  suppliers  to  the  District  had 
fallen  below  a  certain  level  would  not  by 
itself  suggest  that  the  District  was  unfairly 
disadvantaged  by  the  DOE  allocation 
regulations.  We  must  compare  the  relative 
percentage  of  gasoline  being  supplied  to  the 
District  with  the  relative  percentage  of 
gasoline  being  supplied  to  the  entire  United 
States.  During  a  period  of  shortage,  the 
allocation  fraction  of  the  entire  United  States 
would  in  all  likelihood  fall  below  88  percent 
Exception  relief  for  the  District  would  not  be 
appropriate  in  such  an  instance  merely 
because  the  allocation  fraction  of  the 
suppliers  to  the  District  had  also  fallen  below 
88  percent  By  its  very  nature,  exception  relief 
is  intended  to  alleviate  unusual  or  unique 
problems  being  experienced  by  an  individual, 
a  firm,  or  a  class  of  persons.  In  order  to 
ascertain  whether  the  District  is  experiencing 
a  supply  shortfall  which  is  unusual  or 
disproportionate,  we  must  compare  projected 
supplies  to  the  District  with  projected 
supplies  in  the  rest  of  the  United  States. 

5.  The  District  has  submitted  information 
which  indicates  that,  during  the  week  of  July 
11-16,  a  typical  retail  outlet  in  the  District 
was  open  only  28  hours  per  week,  or  an 
average  of  4  hours  per  day.  During  this  week, 
gasoline  lines  regularly  formed  which 
required  motorists  to  wait  more  than  one 
hour  to  obtain  gasoline. 

Appendix  A 
October  12, 1979. 

Decision  and  Order  of  the  Department  of 
Energy 

Interlocutory  Order 

Name  of  Petitioner  District  of  Columbia. 

Date  of  Filing:  July  18, 1979. 


Case  Number  DEZ-0058. 

On  July  18, 1979,  Marion  S.  Barry,  Jr., 
Mayor  of  the  District  of  Columbia  (the 
District),  filed  an  Application  for  Temporary 
Exception  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Eneigy.  In  that 
Application,  the  District  requested  that  the 
monthly  motor  gasoline  allocation  of  each 
retail  outlet  witi^  the  District  be  increased 
by  four  percent  ’The  temporary  exception  is 
requested  pending  a  final  determination  on 
an  Application  for  Exception  which  the 
District  has  stated  it  intends  to  file. 

’The  District’s  Application  involves 
amendments  to  the  Mandatory  Petroleum 
Allocation  Regulations  that  the  Economic 
Regulatory  Administration  of  the  Department 
of  Energy  (ERA)  issued  on  July  15, 1979.  See 
44  FR  42538  et  seq.  Ouly  19, 1979).  Those 
regulatory  amenc^ents  generally  made 
permanent  the  provisions  of  an  Interim  Final 
Rule  that  the  ERA  issued  on  May  1, 1979.  See 
44  FR  26712  (May  4, 1979);  see  also  Standby 
Regulation  Activation  Oitier  No.  1. 44  FR 
11202  (February  28. 1979).  'The  DOE  allocation 
regulations  now  provide  that  the  base  period 
for  motor  gasoline  allocation  is  the 
corresponding  month  of  the  period  November 
1977  through  October  1978. 10  C3TI  211.102. 
’The  regulations  also  permit  a  retail  sales 
outlet,  wholesale  purdiaser-consumer,  or 
bulk  purchaser  of  motor  gasoline  to  substitute 
as  its  base  period  volume  its  average  monthly 
purchases  during  the  October  1978  through 
February  1979  period  if  that  average  is  10 
percent  greater  than  its  purchases  during  any 
base  period  month.  10  CFR  211.104. 

In  its  Application  for  Temporaiy  Exception, 
the  District  generally  contends  that  the 
citizens  of  the  District  are  experiencing  an 
unfair  distribution  of  the  burdens  associated 
with  the  current  gasoline  shortage.  In  support 
of  this  position,  the  District  maintains  that 
the  DOE  allocation  regulations  are  structured 
in  a  fashion  which  unfairly  prevents  the 
District  as  a  whole  from  receiving  its  fair 
share  of  gasoline  supplies.  For  example,  the 
District  contends  that  the  allocation 
regulations  unfairly  favor  rural  areas  as  well 
as  areas  which  have  experienced  significant 
growth  since  October  of  1978.  The  District 
also  observes  that  it  does  not  possess  the 
flexibility  which  State  possess  to  distribute  to 
a  metropolitan  area  that  portion  of  the  state 
set-aside  which  is  attributable  to  rural 
allocations.  The  District  also  argues  that  the 
economy  of  the  dty  of  Washington  has  been 
and  continues  to  be  seriously  and  adversely 
affected  by  the  gasoline  shortage.  On  the 
basis  of  these  contentions,  the  District 
requests  an  increase  in  the  monthly 
allocation  of  each  retail  service  station 
within  the  city  of  Washington. 

The  specific  relief  requested  by  the  District 
in  its  Application  would  increase  the 
allocation  of  each  retail  outlet  within  the  city 
by  four  percent  During  the  month  of  July,  this 
would  have  insured  that  the  total  volume  of 
gasoline  delivered  to  the  District  as  a  whole 
was  equal  to  the  volume  delivered  during  July 
1978,  the  corresponding  month  of  the  base 
period. 

As  we  have  pointed  out  in  a  number  of 
similar  cases,  the  approval  of  the  type  of 
temporary  exception  requested  by  the 
District  would  inevitably  result  in  the  > 
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diversion  of  gasoline  supplies  from  other 
regions  of  the  United  States  to  the  dty  of 
Washington.  See.  e.g^  D&D  Mobil  Service 
Center,  3  DOE  Par.  (August  17, 1979); 
Kelly’s  Exxon,  3  DOE  Par.  (July  31, 1979). 
Nevertheless,  a  temporary  exception  would 
still  be  warranted  if  the  record  contained 
clear  evidence  that  the  residents  of  the  city  of 
Washington  are  in  fact  bearing  an  unfair 
portion  of  the  burdens  which  have  resulted 
from  the  current  gasoline  shortage.  However, 
evidence  which  merely  demonstrates  that  the 
residents  of  a  particular  area  are 
experiencing  some  difficulties  or 
inconveniences  as  a  result  of  the  gasoline 
shortage  does  not  necessarily  provide  a  basis 
for  the  approval  of  a  temporary  exception. 
Since  Mandi  1, 1979,  the  Office  of  Hearings 
and  Appeals  has  received  thousands  of 
requests  for  additional  gasoline  supplies  filed 
by  retail  outlets,  branded  and  unbranded 
independent  marketers,  retail  service  station 
assodations,  and  municipalities  located  in 
every  region  of  the  United  States.  If  anything, 
the  data  in  these  applications  demonstrate 
that  individuals  and  firms  in  virtually  every 
region  of  the  United  States  have  experienced 
difficulty  at  certain  times  in  obtaining  the 
amount  of  gasoline  they  would  like  to 
receive.  These  submissions  also  demonstrate 
that  the  economies  of  a  number  of 
metropolitan  areas  within  the  United  States 
have  been  significantly  and  adversely 
affected  by  the  tight  gasoline  supply 
situation.  Accordingly,  only  a  strong  showing 
that  the  residents  of  the  Washington  area  are 
bearing  a  disproportionate  share  of  the 
burdens  being  generally  experienced  by  all 
individuals  in  the  Unit^  States  would 
persuade  us  that  public  policy  considerations 
favor  the  approval  of  a  temporary  exception 
of  the  type  requested  by  the  District 

We  recognize,  however,  that  the  burden  of 
demonstrating  that  the  residents  of  a 
particular  metropolitan  area  are  incurring  an 
unfair  portion  of  the  nation’s  energy  problems 
is  not  easily  met  Information  with  respect  to 
the  volumes  of  gasoline  furnished  by  ^ 
suppliers  to  various  metropolitan  areas  is 
generally  not  available  to  the  public  As  a 
result  we  found  it  necessary  to  obtain  and 
assimilate  proprietary  data  from  a  number  of 
sources  in  order  to  evaluate  the  District’s 
request 

Ita  doing  so,  we  obtained  detailed  data  that 
reflects  the  monthly  quantity  of  gasoline 
furnished  to  the  city  of  Washington  since 
January  1976.  We  also  obtained  data  with 
respect  to  the  quantity  of  gasoline  furnished 
to  each  State  in  the  United  States  during  the 
months  of  April,  May,  and  June  of  1978  and 
1979.  In  addition,  we  obtained  data  which 
enabled  us  to  compare  gasoline  deliveries  to 
the  dty  of  Washington  during  the  months  of 
May  and  June  of  1978  and  1979  with  gasoline 
deliveries  to  other  representative  dties 
during  these  same  months.  At  the  specific 
request  of  counsel  for  the  District,  we 
selected  Boston,  Indianapolis,  Milwaukee, 
Phoenix,  and  San  Frandsco  as  representative 
dties  for  comparison  purposes.  We  also 
requested  data  from  the  major  suppliers  to 
each  of  these  dties  which  enabled  us  to 
evaluate  the  Distrid’s  general  contentions 
that  (i)  the  unusual  growth  adjustment 
induded  in  the  regulations  unfairiy  diverts 


additional  supplies  of  gasoline  to  cortain 
regions  of  the  country;  and  (ii)  an  unusually 
large  number  of  retail  outlets  in  the 
Washington  area  have  dosed  since  June  of 
last  year,  reducing  the  overall  quantity  of 
gasoline  delivered  to  the  Washington  area. 

Before  proceeding  with  an  analysis  of  the 
data  collected  in  this  proceeding,  several 
general  remarks  on  the  source  and  the 
usefulness  of  this  data  are  in  order.  Each  firm 
which  is  the  first  supplier  of  gasoline  to  any 
given  State  is  required  to  file  a  report  with 
the  DOE  each  month  which  specifies  the  total 
quantity  of  gasoline  that  it  supplied  to  that 
State  during  the  month  in  question  (Form 
EIA-25).  The  aggregate  supply  figures 
included  in  this  Decision  for  each  State, 
induding  the  District  of  Columbia,  are  based 
upon  the  information  set  forth  in  the  EIA-2S 
Forms  filed  each  month.  However,  the  DOE 
does  not  regularly  collect  supply  data  for 
particular  cities  or  metropolitan  areas. 
Accordingly,  we  found  it  necessary  to  request 
that  the  major  suppliers  of  gasoline  to  the 
dties  of  Washington,  Boston,  Indianapolis, 
Milwaukee,  Ilioenix,  and  San  Frandsco 
furnish  this  data  directly  to  the  Office  of 
Hearings  and  Appeals.  The  specific  request 
for  information  which  we  sent  to  each  major 
supplier  of  gasoline  in  each  dty  is  set  forth 
below: 

(1)  Specify  the  total  volume  of  gasoline  (in 
gallons)  supplied  diuing  the  months  of  May 
and  June  of  1978  and  1979  to  the  dty  in 
question.  For  each  of  these  months,  please 
spedfy  the  total  volume  of  gasoline  furnished 
Meetly  to  retail  outlets  as  well  as  the  total 
volume  of  gasoline  furnished  to  jobbers 
within  the  dty.  Finally,  of  the  gasoline 
furnished  to  jobbers,  please  estimate  the 
percentage  of  that  gasoline  that  was 
ultimately  supplied  to  retail  outlets  within  the 
dty  and  indicate  the  basis  for  this  estimate. 

(2)  Specify  the  total  number  of  retail 
outlets  in  operation  which  you  supplied 
during  the  months  of  June  of  1978  and  Jime  of 
1979  within  the  dty  in  question. 

(3)  Indicate  the  percentage  of  retail  outlets 
in  the  dty  in  question  which  you  supplied 
with  gasoline  during  the  month  of  June  of 
1979  which  qualified  for  an  increased 
allocation  as  a  result  of  the  unusual  growth 
adjustment  (Section  211.104). 

(4)  Please  define  the  geographic  area 
wUch  you  would  classify  as  the  metropolitan 
area  for  this  dty.  Using  this  definition,  please 
furnish  the  information  specified  in  questions 
(1)  through  (3)  above  for  the  entire 
metropolitan  area. 

Most  of  the  firms  to  which  the  inquiry  was 
sent  furnished  the  requested  data  in  a  fairly 
prompt  manner.  Unfortunately,  however,  we 
did  encounter  a  number  of  obstacles  in  our 
effort  to  compile  complete  data  for  all  of  the 
dties.  Several  firms  apparently  failed  to 
receive  the  telegrams  we  sent  and  a  number 
of  firms  failed  to  submit  all  of  the  requested 
data.  Another  difficulty  encountered  pertaiiu 
to  the  request  that  the  suppliers  involved 
spedfy  the  percentage  of  the  gasoline  which 
they  supplied  to  jobbers  which  was 
ultimately  supplied  to  retail  outlets  within  the 
dty  or  metropolitan  area  in  question.  Many 
of  the  firms  responding  to  the  telegrams 
stated  that  they  did  not  possess  any 
information  with  respect  to  the  ultimate 


disposition  of  the  product  sold  to  many,  if  not 
all,  of  their  jobbers  in  the  area  in  question. 
For  example,  one  firm  notified  us  ^at  it  s<dd 
gasoline  to  one  jobber  at  a  terminal  in 
Phoenix  which  the  jobber  then  distributed  to 
locations  throughout  the  States  of  Arizona 
and  New  Mexico.  Other  firms  which  supplied 
product  to  jobbers  in  other  dties  reported 
that  it  was  quite  possible  that  much  of  the 
gasoline  sold  to  diese  jobbers  was  ultimately 
supplied  outside  the  metropolitan  area 
involved.  Accordingly,  it  appears  that  we 
could  not  obtain  condusive  data  with  respect 
to  the  quantities  of  gasoline  supplied  to  a 
particular  dty  or  metropolitan  area  unless  we 
requested  detailed  information  firom  each 
jobber  which  operated  in  that  area.  However, 
requesting  this  type  of  information  would 
necessarily  have  delayed  this  proceeding  lot 
a  considerable  period  of  time. 

Notwithstanding  these  difficulties,  we 
believe  that  the  data  collected  does  provide  a 
useful  indication  of  the  actual  volume  of 
gasoline  supplied  to  the  dties  and 
metropolitan  areas  in  question,  when  viewed 
as  a  percentage  of  the  gasoline  supplied 
during  the  same  month  of  the  predous  year. 
All  of  the  major  suppliers  of  gasoline  in  the 
country  funished  the  data  requested.  Most  of 
these  firms  supply  retail  outlets  directly  and 
accordingly  were  able  to  indicate  predsely 
how  mu(^  gasoline  they  supplied  to  retail 
outlets  during  the  months  in  question. 
Furthermore,  our  review  of  the  data 
submitted  in  this  proceeding  indicates  that 
the  percentage  reduction  in  the  volume  of 
gasoline  delivered  to  the  dties  involved 
during  the  months  in  question  is 
approximately  the  same,  regardless  of 
whether  we  consider  only  the  volumes 
delivered  directly  to  retail  outlets  or  the  total 
volumes  delivered  to  retail  outlets  and 
jobbers.  Finally,  we  note  that  it  is  likely  that 
a  jobber  which  received  a  smaller  quantity  of 
gasoline  during  May  or  June  of  this  year  than 
it  received  during  the  same  month  of  last  year 
reduced  the  amount  which  it  delivered  to  all 
of  its  customers  by  approximately  the  same 
percentage.  Accordingly,  the  use  of  the 
overall  supply  data  furnished  by  the  major 
suppliers  for  jobbers  should  not  materially 
alter  our  analysis. 

The  data  obtained  in  the  course  of  this 
proceeding  is  summarized  in  the  Tables 
attached  to  this  Decision.  The  information  in 
these  Tables  is  identified  below: 

Table  1  Actual  Gasoline  Deliveries  to 
Washington,  D.C.  by  Month  since  January 
1978 

Table  2  Actual  Deliveries  of  Motor  Gasoline 
by  State:  Comparision  of  April-June  1978 
with  April-June  1979 

Table  3  June  1979  Gasoline  Deliveries  as  a 
Percentage  of  Jime  1978  Gasoline 
Deliveries,  by  State 

Table  4  Summary  of  Date  Received  for  the 
Cities  of  Washington,  Boston,  Milwaukee, 
and  Phoenix 

Table  5  Summary  of  Data  Received  for  the 
Metropolitan  Areas  of  the  Six  Cities 
Involved 

Table  6  Estimated  June  Allocation  Fractions 
of  Major  Gasoline  Suppliers 
Table  7  June  1979  Deliveries  as  a  Percentage 
of  Supply  Obligation  (Delivery  Fraction), 
by  SuppUer 
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Table  8  Delivery  and  Allocation  Fractions  of 

Major  Suppliers  to  Each  City 
Table  9  June  1979  Weighted  Average  Delivery 

Fractions,  by  Metropolitan  Area 
Table  10  Estimated  June  1979  Weighted 

Average  Allocation  Fractions,  by 

Metropolitan  Area 

Table  1  portrays  the  total  volume  of 
gasoline  delivered  to  the  city  of  Washington 
during  each  month  of  the  period  from  January 
1976  through  June  1979,  This  chart  indicates 
that  the  quantity  of  gasoline  supplied  to 
Washington  did  in  fact  decline  during  May 
and  Jime  of  this  year.  For  example,  the  data 
in  Table  1  indicate  that  the  volumes  of 
gasoline  delivered  to  Washington  during  May 
and  June  of  this  year,  when  compared  with 
the  volumes  delivered  during  May  and  June 
of  1978,  declined  by  5.40  and  12.53  percent, 
respectively.  The  Table  also  indicates  that 
the  percentage  reduction  in  supplies  that 
occurred  during  June  of  this  year  exceeded 
the  percentage  that  occurred  during  June  of 
this  year  exceeded  the  percentage  reduction 
in  supplies  experienced  during  any  single 
month  since  January  1977.  In  and  of  itself, 
this  data  suggests  that  the  District  did  in  fact 
experience  a  significant  reduction  in  gasoline 
supplies  during  June  which  led  to  gasoline 
lines  and  readily  identifiable  supply 
shortages. 

This  preliminary  observation  must  be 
viewed,  however,  in  the  context  of  a  number 
of  other  relevant  factual  considerations.  As 
discussed  more  fully  below,  virtually  every 
State  in  the  United  States  also  experienced  a 
significant  reduction  in  gasoline  supplies 
during  the  month  of  June.  As  a  resiilt,  the 
reduction  in  supplies  experienced  by  the 
District  during  tUs  period  was  not 
necessarily  unusual  or  evidence  of  an  unfair 
distribution  of  burdens.  It  should  also  be 
noted  that  the  data  in  Table  1  indicate  that, 
since  January  of  1977,  the  District  has 
frequently  received  less  gasoline  in  any  given 
month  than  it  received  during  the  same 
month  of  the  previous  year.  Consequently, 
the  fact  that  Ae  District  experienced  a 
reduction  in  gasoline  supplies  during  May 
and  June  of  this  year  does  not  necessarily 
indicate  that  the  DOE  allocation  regulations 
significantly  altered  the  historical  delivery 
pattern  to  the  Washington  area. 

The  District  generally  argues  in  its 
Application  for  Temporary  Exception  that  it 
is  unfair  for  the  city  of  Washington  to  receive 
less  gasoline  during  any  month  than  it  did 
during  the  corresponding  month  of  the  prior 
year.  On  the  basis  of  the  data  in  Table  1,  we 
are  not  prepared  to  accept  that  position. 

During  mu^  of  1977  and  1978,  when  the 
gasoline  allocation  regulations  did  not  have  a 
major  impact  on  the  actual  volumes  of 
gasoline  supplied  to  any  given  area,  the 
District  received  less  gasoline  than  it  had 
during  the  same  month  of  the  prior  year.  In 
fact  this  situation  occurred  during  12  months 
in  succession,  from  June  1977  through  May 
1978.  Despite  this  fact,  gasoline  lines  did  not 
form  during  any  part  of  this  period,  and  no 
evidence  exists  which  would  indicate  that 
serious  supply  disruptions  occurred. 

As  stated  above,  the  reduction  in  supplies 
experienced  by  the  District  during  the  month 
of  June  was  typical  of  similar  reductions 
experienced  on  a  nationwide  basis.  Tables  2 


and  3  indicate  the  actual  deliveries  of  motor 
gasoline  by  State  during  the  months  of  April, 
May  and  June  of  1979,  when  viewed  as  a 
percentage  of  deliveries  during  the 
corresponding  month  of  1978.  The  data  in 
these  Tables  demonstrate  that  a  nationwide 
reduction  in  gasoline  supplies  occurred 
during  May  and  Jime.  For  example,  only  four 
States  received  more  gasoline  during  June  of 
1979  than  during  Jime  of  1978:  Texas,  New 
Jersey,  Kansas,  and  California.  Only  four 
States  received  a  higher  percentage  of  1978 
deliveries  during  June  dian  during  May: 
California,  Minnesota,  Rhode  Island,  and 
Texas.  Accordingly,  it  is  clear  that  the 
reduction  in  the  quantity  of  gasoline 
delivered  to  the  District  during  the  months  of 
May  and  June  was  not  unusual. 

It  is  true  that  the  percentage  reduction  in 
supplies  to  the  District  during  May  and  June 
of  this  year  was  greater  than  the  percentage 
reduction  experienced  by  most  States.  For  the 
month  of  June,  the  District  experienced  a 
percentage  reduction  of  12  percent.  The  data 
in  Table  3  indicates  that  the  median 
percentage  reduction  for  the  50  States  during 
June  equalled  7  percent.  However,  during 
May  and  June  a  number  of  States 
experienced  an  even  greater  percentage 
reduction  than  the  District  As  the  data  in 
Table  3  indicates,  the  percentage  reduction  in 
the  supply  of  gasoline  during  June  to  the 
States  of  Iowa,  Massachusetts,  Montana,  and 
Delaware  exceeded  the  percentage  reduction 
in  supplies  to  the  District.  Consequently,  we 
are  not  persuaded  solely  on  the  basis  of  the 
data  in  Tables  2  and  3  that  the  percentage 
reduction  in  the  supply  of  gasoline  to  the 
District  is  so  great  that  the  residents  of  the 
District  are  experiencing  an  unfair 
distribution  of  burdens.  In  fact  a  portion  of 
the  burdens  associated  with  the  gasoline 
shortage  might  have  been  mitigated  in  the 
District  by  &e  extensive  mass  transit 
facilities  available.  These  facilities  are  not 
generally  available,  for  example,  to  most  of 
the  residents  of  many  States  which  also 
incurred  a  percentage  reduction  in  gasoline 
supplies  similar  to  Aat  of  the  District. 

Tables  4  and  5  summarize  the  data  which 
we  received  for  the  cities  and  metropolitan 
areas  of  Washington,  D.C.,  Boston, 
Indianapolis,  Milwaukee,  Phoenix,  and  San 
Francisco.  In  our  view  the  data  in  Table  5  are 
considerably  more  relevant  than  the  data  in 
Table  4  since  a  valid  comparison  of  the 
relative  burden  experienced  by  the  residents 
of  a  particular  city  should  generally  be  based 
upon  gasoline  deliveries  to  an  entire 
metropolitan  area  rather  than  deliveries 
within  the  city  limits.  As  the  District  itself 
has  observed,  a  substantial  portion  of  the 
gasoline  sold  within  the  District  has  always 
been  sold  to  individuals  operating 
automobiles  with  Maryland  and  Virginia 
license  plates.  These  individuals  can  also 
choose  to  purchase  gasoline  in  the  suburban 
communities  Immediately  surrounding  the 
District. 

As  analysis  of  the  data  in  Table  5  does  not 
however  lead  to  a  different  factual 
conclusion  than  an  analysis  of  the  data  in 
Table  4.  Table  5  does  indicate  that 
Washington  experienced  a  greater  reduction 
in  gasoline -deliveries  during  June  than 
Phoenix,  Indianapolis,  San  Francisco,  and 


Boston.  For  exami^.  Table  S  indicates  that 
the  total  volume  of  gasoline  delivered  to  the 
Washington  metropolitan  area  during  June  of 
1979  equalled  854  percent  of  the  volume  of 
gasoline  delivered  during  June  of  1978.  In 
contrast,  gasoline  deliveries  to  the  Phoenix 
area  during  June  of  1979  equalled  96.3  percent 
of  deliveries  during  June  of  1978.  Of  the  major 
metropolitan  areas  surveyed,  only  Milwaukee 
experienced  a  greater  percentage  reduction  in 
supplies  than  Washington.  With  respect  to 
the  number  of  retail  outlets  in  operation  in 
these  cities,  it  appears  frt>m  the  data  in 
Tables  4  and  5  diat  the  percentage  reduction 
in  outlets  in  operation  in  the  District  was 
actually  the  lowest  among  the  six  cities 
surveyed.  As  the  data  in  Table  5  indicates, 
the  percentage  of  the  retail  outlets  in 
operation  in  the  Washington  area  declined  by 
only  0.8  percent  from  June  of  1978  to  June  of 
1979.  The  percentage  reduction  in  the  number 
of  retail  outlets  in  operation  in  the  other 
metropolitan  areas  ranged  fi*om  1.7  to  3.8 
percent.  At  the  same  time,  Washington 
possessed  the  smallest  percentage  of  stations 
which  qualified  for  the  unusual  growth 
adjustment.  For  example,  the  data  in  Table  5 
indicates  that  only  13.8  percent  of  the  retail 
outlets  in  the  Washington  metropolitan  area 
qualified  for  the  unusual  growth  adjustment 
during  June.  In  contrast.  Table  5  indicates 
that  54.1  percent  of  the  retail  outlets  in  the 
Phoenix  metropolitan  area  qualified  for 
increased  allocations  as  a  result  of  this 
provision.  The  percentage  of  stations  which 
qualified  for  the  unusual  growth  adjustment 
diu-ing  June  in  the  remaining  metropolitan 
areas  surveyed  ranged  frtim  13.9  to  33.0 
percent 

The  data  which  we  have  summarized  in 
Tables  1-5  does  indicate  that  the  percentage 
reduction  in  the  quantity  of  gasoline  supplied 
to  the  District  during  June  of  this  year 
generally  exceeded  the  percentage  reduction 
in  the  quantity  of  gasoline  delivered  to  other 
metropolitan  areas  and  States.  The  data  in 
the  remaining  Tables  appears  to  provide  an 
explanation  for  the  phenomenon. 

Table  8  portrays  the  estimated  allocation 
fractions  for  the  month  of  June  which  the 
major  suppliers  of  gasoline  to  the  United 
States  declared  during  the  latter  part  of  the 
month  of  May.  Table  7  sets  forth,  for  each 
major  supplier  of  gasoline,  actual  June  1979 
deliveries  divided  by  each  firm's  estimated 
June  1979  supply  obligation.  For  the  purpose 
of  this  Decision,  we  refer  to  this  figure  as 
a  firm’s  “delivery  fraction."  Table  8  describes 
the  June  allocation  and  delivery  fractions  for 
the  major  suppliers  to  each  of  Ae  cities  for 
which  we  requested  information  in  this 
proceeding.  'Table  9  sets  forth  the  June 
weighted  average  delivery  fractions  by 
metropolitan  area,  while  Table  10  sets  forth 
the  June  weighted  average  allocation 
fractions  by  metropolitan  area. 

As  a  general  matter,  a  metropolitan  area 
which  is  served  by  suppliers  which  possess 
high  allocation  and  delivery  fractions  is  likely 
to  receive  relatively  more  gasoline  than  a 
metropolitan  area  which  is  served  by 
suppliers  which  possess  low  allocation  and 
delivery  fractions.  It  is  evident  that  a  retail 
outlet  supplied  by  a  refiner  which  initially 
announced  a  high  allocation  fraction  and 
subsequently  applied  a  high  delivery  fraction 
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will  receive  a  greater  percentage  of  its  base 
period  allocation  than  a  retail  outlet  supplied 
by  a  reflner  which  aimoimces  a  low 
allocation  fraction  and  fails  to  provide 
gasoline  supplies  signiflcantly  in  excess  of 
that  fraction.  Of  course,  allocation  and 
delivery  fractions  are  not  precise  figures 
which  can  be  utilized  to  reach  final 
conclusions  with  respect  to  deliveries; 
allocation  fractions  are  necessarily  estimates, 
and  delivery  fractions  do  not  take  into 
account  the  type  of  accounts  which  a 
particular  refiner  might  possess  or 
inaccuracies  in  a  firm’s  estimate  of  its  supply 
obligation.  However,  we  believe  that  valid 
Gondusions  can  be  drawn  from  an  analysis  of 
the  allocation  and  delivery  fractions  of  the 
major  suppliers  to  given  areas. 

In  evaluating  this  data,  a  computation  was 
made  of  the  weighted  average  allocation  and 
delivery  fractions  of  the  major  suppliers  to 
each  of  the  six  metropolitan  areas  in 
question.  This  data,  which  is  set  forth  in 
'Tables  9  and  10,  indicates  that  the  major 
suppliers  of  gasoline  to  the  Washington  area 
generally  had  lower  allocation  and  delivery 
fractions  than  the  major  suppliers  of  the  other 
dtiee,  with  the  exception  of  Milwaukee.  In 
fact  Washington  had  the  lowest  weighted 
average  delivery  fraction  and  the  next  to 
lowest  weighted  average  allocation  fraction. 
As  the  data  in  Table  9  indicates,  the  June 
weighted  average  delivery  fraction  for 
Washington  was  .8516.  The  June  delivery 
fractions  for  the  remaining  metropolitan 
areas  ranged  frnm  .8608  to  .9474.  The  data  in 
Table  10  indicates  that  the  June  weighted 
average  allocation  fraction  for  WasUngton 
was  .7610,  while  the  United  States  wei^ted 
average  allocation  fraction  during  this  month 
was  .7790. 

Two  of  the  three  major  suppliers  of 
gasoline  to  San  Francisco.  Chevron  and  Arco, 
had  higher  allocation  and  delivery  fractions 
than  any  of  the  largest  nine  suppliers  of 
gasoline  to  the  Washington  area.  The  two 
largest  suppliers  of  gasoline  to  Phoenix — 
Chevron  and  Union-^ad  higher  allocation 
fractions  during  May  and  Jime  than  any  of 
the  major  suppliers  to  the  Washington  area. 
Rock  Island  and  Marathon,  which  supply 
more  than  40  percent  of  the  Indianapolis 
market,  both  had  very  high  delivery  fractions 
during  June.  Rock  Island,  by  far  the  largest 
supplier  of  gasoline  to  Indianapolis,  actually 
supplied  almost  100  percent  of  its  June  1978 
volume  during  June  of  1979  to  this 
metropolitan  area,  although  the  firm’s  overall 
delivery  fraction  equalled  only  92.9  percent 
The  largest  two  suppliers  of  gasoline  to 
Boston — Mobil  and  Gulf— ^so  had  higher 
delivery  fractions  than  the  largest  three 
suppliers  of  gasoline  to  Wash^ton.  None  of 
the  four  major  oil  companies  which  had 
relatively  high  allocation  fractions — 
Marathon,  Chevron,  Union,  and  Arco — 
supplied  a  substantial  quantity  of  gasoline  to 
Washington  during  the  month  of  June. 

It  would  therefore  appear  that  the 
explanation  of  why  Washington,  D.C 
reoeived  relatively  less  gasoline  than  other 
States  and  metropolitan  areas  is  contained  in 
Tables  6-ia  The  major  suppliers  of  gasoline 
to  the  District  generally  had  lower  allooation 
and  delivery  fractions  than  the  major 
suppliers  of  gasoline  to  other  areas.  If 


Washington  were  supplied  primarily  by 
Chevron,  Union,  and  Arco.  the  dty  in  ^ 
likelihood  would  have  received  considerably 
more  gasoline  during  June.  Of  course,  this 
would  not  necessarily  have  prevented  the 
formation  of  gasoline  lines.  We  note  that 
gasoline  lines  formed  in  Southern  California 
during  April,  even  though  April  1979 
deliveries  to  that  State  were  103  percent  of 
April  1978  deliveries  (Table  3).  Furthermore, 
Chevron,  Union,  and  Arco  are  three  of  the 
major  suppliers  of  gasoline  to  Southern 
California.  It  is  also  worth  noting  that,  during 
another  shortage.  Union,  Arco.  and  Chevron 
might  have  lower  allocation  and  delivery 
fractions  than  Exxon,  Amoco,  and  Shell,  the 
major  suppliers  to  the  District  In  such  a 
situation,  Washington  would  receive 
relatively  more  gasoline  than  cities  such  as 
nioenix,  San  Francisco,  and  Los  Angeles. 

The  question  remains  as  to  whether  the 
Office  of  Hearings  and  Appeals  should 
attempt  through  the  exceptions  process  to 
correct  supply  imbalances  which  occur 
because  the  suppliers  of  gasoline  to  a 
particular  area  have  a  lower  weighted 
average  allocation  fraction. 

As  a  general  matter,  exception  relief  may 
be  approved  when  a  showing  is  made  that  a 
firm  or  a  class  of  persons  is  experiencing  a 
serious  hardship,  gross  inequity,  or  unfair 
distribution  of  burdens  as  a  result  of  the 
application  of  the  DOE  regulations.  See 
Commonwealth  Oil  Refining  Co.,  Inc.,  2  DOE 
Par.  81,069  (1979).  It  is  certainly  possible  that 
in  an  uncontrolled  environment,  shortages  of 
motor  gasoline  would  not  be  focused  on 
particular  areas  of  the  country.  If  the  primary 
suppliers  to  certain  areas  possessed 
relatively  less  gasoline  than  the  suppliers  in 
other  areas,  one  would  expect  gasoline 
supplies  to  move  into  the  shortage  regions.  Of 
course,  the  price  charged  for  gasoline  under 
those  circumstances  might  well  pose 
considerable  economic  and  financial 
burdens.  In  addition,  we  do  recognize  that  the 
approval  of  an  exception  which  directs 
suppliers  of  gasoline  that  maintain  relatively 
hi^  allocation  fractions  to  deliver  addition^ 
gasoline  to  a  region  of  the  coimtry  whose 
suppliers  possess  a  relatively  low  weighted 
average  allocation  fraction  would 
substantially  alter  the  allocation  program.  As 
a  result,  we  would  be  prepared  to  take  action 
of  that  nature  only  if  an  exception  applicant 
established  that: 

(i)  The  type  of  supply  and  distribution 
investors  portrayed  in  Tables  2  through  10 
on  balance  indicate  that  the  region  involved 
is  in  a  significantly  disadvantageous  position 
as  compared  to  other  regions  of  the  country; 

(ii)  Tangible  evidence,  such  as  gasoline 
lines,  exists  that  demonstrates  the  adverse 
impact  of  this  situation  on  the  residents  of  the 
community  involved;  and 

(Hi)  The  nature  of  the  burdens  experienced 
in  the  economy  of  the  region  or  by  the 
residents  of  the  area  are  substantially  greater 
than  those  generally  experienced  in  the 
country. 

We  recognize,  of  course,  that  it  is  difficult 
for  any  particular  metropolitan  area  to 
demonstrate  at  any  given  time  that  the 
weighted  average  allocation  fraction  of  the 
major  suppliers  to  the  area  is  significantly 
lower  than  the  nationwide  average  allocation 


firaction.  Such  a  showing  generally  requires 
the  collection  of  data  which  is  confidential 
and  not  subject  to  public  disclosure. 

However,  the  Office  of  Hearings  and  Appeals 
now  possesses  data  with  regard  to  deliveries 
of  motor  gasoline  to  the  cities  of  Washington, 
D.C.,  Boston,  Indianapolis,  Milwaukee, 
Phoenix,  and  San  Francisco  for  the  months  of 
May  and  June  of  this  year.  It  is  reasonable  to 
assume  that  the  relative  maricet  shares 
possessed  by  the  major  suppliers  to  a  given 
city  during  one  month  are  representative  of 
the  relative  market  shares  possessed  by  the 
same  suppliers  during  other  months. 
Accordin^y,  during  any  given  month  we  will 
be  able  to  evaluate  the  allocation  fractions  of 
the  major  suppliers  to  any  of  these  six  cities 
and  thereby  calculate  a  weighted  average 
allocation  fraction  for  the  dty.  We  could  then 
compare  this  figure  with  the  estimated 
nationwide  allocation  fracticHi  to  determine 
whether  a  particular  metropolitan  area  is 
receiving  substantially  less  motor  gasoline 
than  the  national  average.  Additional  data 
could  also  be  obtained  to  calculate  the 
weighted  average  allocation  fraction  for  any 
other  metropolitan  area  in  an  expeditious 
fashion.  Consequently,  the  evaluation  of 
future  exception  requests  by  dties  or 
metropolitan  area  can  be  evaluated  on  the 
basis  of  the  data  already  assembled  in  this 
proceeding  and  the  analytic  structure 
discussed  in  this  Decision. 

It  is  quite  possible  that  the  District  could 
have  satisfied  the  criteria  set  forth  above  if  it 
had  filed  a  request  for  temporary  exception 
during  the  month  of  June.  As  noted  earlier,  it 
appears  that  the  weighted  average  allocation 
firaction  of  the  major  suppliers  to  the  District 
during  these  months  was  in  fad  relatively 
low.  Lengthy  gasoline  lines  formed  in  the 
Washington  area  during  this  month,  and  the 
residents  of  the  area  encountered 
considerable  difficulty  in  obtaining  adequate 
quantities  of  gasoline.  The  Distrid  has  also 
submitted  evidence  which  generally 
demonstrates  that  serious  ^srupHons  in  the 
economic  well-being  of  the  area  occurred 
during  this  period. 

However,  the  Distrid  did  not  actually  file 
its  request  for  a  temporary  exception  until 
July  18, 1979.  By  that  date,  gasoline  lines  in 
the  Washington  area  had  l^ely 
disappeared.  The  preliminary  data  collected 
by  the  Office  of  Hearings  and  Appeals  during 
the  last  two  weeks  of  Jidy  and  the  first  week 
of  August  did  not  indicate  that  the  dty  of 
Washington  was  inordinately  disadvantaged 
by  the  operation  of  the  allocation  program  at 
that  time.  Indeed,  the  Distrid  stated  in  its 
request  for  temporary  exception  that  the  data 
available  to  it  indicated  that  deliveries  of 
gasoline  to  the  Distrid  during  July  of  1979 
would  equal  96  percent  of  deliveries  during 
July  of  1978,  a  substantial  improvement  on 
the  June  delivery  ratio.  Furthermore,  there  is 
no  evidence  at  foe  present  time  that  foe 
District  is  mqieriencing  serious  supply 
imbalances  or  that  foe  economy  of  foe 
Washington  area  is  seriously  and  adversely 
affected  by  insuffident  gasoline  supplies. 

This  situation  may  of  course  change  in  the 
future.  However,  we  are  not  persuaded  that  a 
suffident  basis  exists  at  this  time  for  the 
approval  of  a  temporary  exceptioB 
redirecting  substantial  volumes  of  gasoline  to 
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the  Waehington  area.  A>  a  result,  we  have 
readied  die  tentative  condusion  that  the 
District's  request  should  be  dismissed 
without  prejudice  to  a  redling  at  a  later  date. 
Of  course,  the  District  might  wish  to  present 
further  data  in  an  effort  to  demonstrate  that  it 
presendy  meets  the  criteria  set  forth  above. 
The  District  might  also  wish  to  challmige 
these  criteria  and  contend  that  a  different  set 
of  criteria  should  be  applied  in  this  case. 

We  have  therefore  elected  to  issue  this 
determination  in  the  form  of  an  Interlocutory 
Decision  and  Order.  The  District  will  be 
provided  with  a  period  of  ten  days  to 
consider  the  course  of  action  which  it  vrishes 
to  take  in  this  proceeding.  At  the  condusion 
of  that  period,  the  ENstrict  shall  notify  the 
Office  of  Hearings  and  Appeals  whether  it 
widies  its  request  for  a  temporary  exception 
to  be  dismiss^  without  prejudice  to  a  later 
reeling.  In  the  event  the  District  acquiesces  in 
a  dismissal  of  that  nature,  this  Interlocutory 
Order  will  become  the  final  Order  in  the 
present  exception  proceeding. 

It  is  therefore  ordered  that:  The  District  of 
Columbia  shall  notify  the  Office  of  Hearings 
and  Appeals  in  writing  within  ten  days  of  the 
date  of  this  Order  whethen  (i)  it  wishes  die 
Application  for  Temporary  inception  vdiidi 
it  filed  on  July  18, 1979  to  be  dismissed 
without  prejudice  to  a  refiling  at  a  later  data; 
(ii)  it  wishes  to  submit  comments  with 
respect  to  the  analytic  criteria  discussed  in 
the  Decision  accompanying  this  Order;  or  (iii) 
it  wishes  to  submit  further  data  which  vrill 
enable  the  Office  of  Hearings  and  Appeals  to 
dedde  its  request  for  Temporary  Exraption 
on  the  basis  of  the  criteria  discussed  in  the 
Decision  accompanying  this  Order. 

Dated:  October  12, 1979. 

Melvin  Goldstein, 

Director,  Office  (ff  Hearings  and  Appeals, 

Table  \.-‘Aclual  Gasot^  Deliveries  to  Washington, 
D.C,  by  MoMh  Since  January  1978 

(Thousands  of  barrels) 


Total 


Month 

Volume  of  Volume/ 

gaeolne  day 

delivared 

P6rc6rt- 

Percent- 

age> 

1978: 

Jarxiary..— __ 

401.6 

12.95 

February™— 

380.2 

1411 

1.24 

March—— 

418J 

13.43 

443 

April  . 

415.1 

1346 

343 

May . 

417.9 

13.46 

(474) 

1.04 

June— — 

420.7 

14.02 

July - 

418e 

13.52 

(3.57) 

(499) 

0.18 

August _ _ 

4024 

12.96 

September— 

390.1 

13.00 

. . 

October—.— 

392.1 

12.65 

14.02 

(249) 

1463 

November—™ 

420.6 

December . . 

4374 

14.12 

0.71 

. 

1977: 

January _ 

382.2 

12.33 

(1468) 

(4  79) 

February _ 

3774 

13.48 

9.32 

2.82 

March— 

4164 

1341 

042 

.60 

Apn - 

408.9 

13.63 

0.89 

(1.66) 

May.™ _ 

4224 

13.63 

0.00 

1.11 

June _ 

July. 

397.0 

399.1 

1343 

1247 

(293) 

(2.72) 

(5.63) 

(0.8« 

August _ 

3924 

12.67 

(1.56) 

(249) 

Septomber— 

3764 

12.56 

(0.87) 

(3.38) 

October.......... 

388.1 

11.87 

(5.49) 

(6.17) 

November _ 

12.78 

7.07 

(8.84) 

December—. 

4114 

1346 

476 

(409) 

1979: 

January _ 

3814 

11.65 

(1414) 

(5.52) 

February _ _ 

3441 

1436 

8.09 

(431) 

March _ 

4184 

1445 

482 

(445) 

April . 

3690 

1430 

(845) 

(9.78) 

May _ 

4194 

13.53 

10.00 

(0.73) 

June.  -. 

4024 

13.41 

0.69 

148 

July... . 

429.5 

13.65 

3.28 

7.61 

Table  y— Actual  Gaae^  tMiverles  to  Washington, 
DC,  by  Monti  Since  January  1978— Continued 

(Thousands  of  barrels) 


Total 

Month  Vofuma  of  Vohime/  Percent-  Percent- 
gasollna  dav  a0s'  age* 
dalMared 


August _ 

4054 

13.07 

5.63 

3.18 

Soptofnbof •  ••«  •••• 

369.2 

12.31 

(5.81) 

(1.99) 

October _ 

389.0 

1245 

145 

452 

November.— 

403.7 

13.46 

745 

542 

December— 

4114 

13.26 

(1.49) 

0.00 

1879: 

January _ 

4094 

13.22 

(0.30) 

13.48 

February _ 

330.4 

1412 

»42) 

(144) 

March. _ 

415.4 

13.40 

1046 

(0.37) 

Aprfl - 

3884 

1488 

(3.88) 

4.72 

May——. 

306.9 

1480 

(0.62) 

(5.40) 

June 

3540 

11.73 

(8.38) 

(1453) 

’Change  from  praMoue  montti 
'Change  from  same  month  of  previous  year. 


Table  2.— Actual  Deffveries  of  Motor  Gasoline  by 
Stale:  Comparison  ofAprU-June  1978  withAprU- 
June1979‘ 


Apr*  1979 
delfveries 

May  1979 

June  1978 

Aprtl1978 

May  1978 

June  1978 

State: 

Alabama _ 

1.00 

046 

0.90 

Arizana _ 

1.06 

1.00 

.97 

Arkansas - 

47 

.97 

.91 

Cafforoia _ 

143 

48 

1.01 

Colorado _ 

1.05 

1.02 

.99 

Connecticul _ 

.96 

.91 

.91 

Delaware - 

44 

44 

44 

Distiict  of 

Columbia _ 

1.05 

.95 

48 

Florida _ — 

1.03 

1.01 

.95 

Georgia 

1.02 

1.01 

.96 

Idaho . - 

1.01 

46 

44 

HMnoie— ™— 

1.02 

.99 

40 

kidkma 

1.01 

49 

.80 

loira. 

47 

47 

.86 

Kansas _ — ™ 

140 

1.04 

1.01 

Kentucky _ 

1.05 

1.00 

43 

Louisiana—— 

1.09 

1.07 

46 

Maine——.-. 

1.06 

.99 

.92 

Marytand _ 

48 

48 

48 

Massachusetts _ 

144 

43 

46 

Michigan.—— 

.98 

.98 

.94 

Minnesota _ — ™ 

47 

.90 

.98 

Mississippi  — 

43 

.92 

.88 

Missouri- _ 

144 

1.08 

.93 

Montane . . 

1.00 

1.08 

.66 

Nebraska . . 

.98 

.94 

.91 

Nevada. . 

142 

42 

.89 

New  Hampshire _ 

141 

48 

40 

New  Jersey _ _ 

.98 

1.08 

1.05 

Now 

1.03 

.96 

.94 

New  York _ _ 

.97 

.98 

.96 

North  Carolne - 

.90 

47 

.97 

North  Dakota _ 

43 

45 

40 

Ohio _ ....... 

1.00 

1.00 

.94 

Oklahoma— _ 

1.04 

1.06 

.98 

Oregon _ _ 

1.04 

.97 

.94 

Pennsylvania _ — 

.97 

46 

.92 

Rhode  Island _ 

.96 

.96 

140 

South  Carolno-..-. 

1.03 

.96 

41 

South  Dakota _ 

1.00 

45 

.69 

Tennessee _ 

1.03 

.96 

44 

Texas _ 

.97 

1.05 

1.10 

Utah...  _ 

1.11 

1.15 

.93 

Vermont 

1.01 

43 

40 

Vrginia  —.— .-™. 

.93 

95 

.89 

Deliveries  Directly  to  Retail  OuOets;  1979  Volume  as  a  Percent¬ 
age  of  197a  Volumo:  ■ 

■lune  . , . . . 

Total  Vokima  of  QasoUne  Delivered:  1979  Votome  as  a  Paroent- 
^^of  ISTavefume:* 


Table  i.—A^al  DeBveries  of  Motor  Gasoline  by 
Stale:  Comparison  of  Afml-June  1978  wi8>  Aprff- 
June  7P79'— Continued 


Apr81979 

deliveries 

May  1979  June  1979 

April  1978 
deUveries 

May  1978  June  1976 

Washington _ 

— .  1.02 

.98 

44 

West  Virginia _ 

™  1.03 

142 

41 

Wisconsin _ 

™  1.00 

1.00 

.92 

Wyoming . -... 

...»  1.09 

1.03 

.97 

U  S.  total - 

™  1.00 

.99 

.95 

■This  Informalion  was  obtained  from  the  motor  gasofine  de- 
Ihrery  data  reported  by  tS  prime  suppliers  on  DOE  form  BA- 
25  (previously  form  FEA-IOOOf. 


Table  2.— June  1979  Gasoline  Deliveries  as  a 
Percentage  of  June  1978  Gasoline  Deliveries,  by 
State 


June 

1979 

June 

1978 


State: 

Tokss _ _ 

New  Jersey-.....-.— 

Kansas _ _ _ 

Cafitomla _ 

Rhode  Island _ 

Colorado _ 

MinnesotB _ 

Oklahoma—— 

Arizona _ _ — . 

North  Carolina—. _ 

Wyoming - - - 

Qeorgle - — . 

Louisiana _ — . 

New  York-..—. _ 

Florida....™ _ 

Idaho ....™„ 

Michigan _ 

New  Mexico-™— 

Ohio _ _ _ 

Oregon _ 

Tennneeee  . 

Washington  ..-™— 
Kentucky ....-.— ..-™. 

MiesourL— _ 

Utah _ 

Maine _ — _ 

Pennsylvania _ 

Wisconsin—— _ 

Arkansas.—™™. 

Connecticut _ — .™ 

Nebraska . — .™-™ 

South  Carotna 

West  Virginia _ 

Alabama.—™——™ 

Illinois  — . - , . 

kidiane _ 

North  Dakota. . 

Verrrxmt _ — _ _ _ 

Nevada _ _ 

New  Hampshire _ 

South  Dakota— -. 

Virginia _ 

District  of  Cokifflbia _ 

Maryland . . 

Mississippi . . . 

Iowa - 

Massachusetts _ _ 

Montana . . . . . 

Delaware _ 


95.4 

924 

101.7 

97.4 

85.7 

87.1 

85.1 

101.8 

95.4 

91.7 

974 

97.4 

85.7 

86.9 

844 

100.8 

Table  4.— Summary  of  Data  Received  for  the  Cities  of  Washington,  Boston,  MHwaukee,  and  Phoenix  ‘ 


Washington  Boston  Milwaukee  PhoeniK 


1.10 
1j05 
1  ni 
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TaMt  A.-Sunvnaiy  of  Data  Receh^  (or  the  Cities  of  Washington,  Boston,  MUwautkee,  and  Phoenix* 
_ —Continued _ 

Washington  Boston  Milwaukea  Phoenix 


'’-ercentage  Reduction  in  Outlets  to  Operation  from  June  1978  to 

June  1979‘. . . . — . 

2.0 

3.8 

0.8 

5.4 

Percentage  of  Oudets  Which  Qualified  for  Unusual  Growth  Ad¬ 
justment  in  June  1979  — . — . . . . 

20.0 

29.5 

22.0 

53.2 

*We  also  requested  data  tor  the  City  of  Indiartapolis.  However,  virtually  all  of  the  firms  which  supply  gasoline  to  Indianapolis 
indicated  that  they  did  not  possess  records  which  would  enable  them  to  provide  separate  information  for  gasoine  deliveries 
within  the  Indianapolis  city  limits.  Instead,  each  supplier  generally  furnished  data  for  Maiton  County,  Indtona  Accordtogly,  we 
have  not  included  in  this  Table  any  separate  data  for  the  City  of  Indianapolis.  We  did  not  request  data  for  the  Qty  of  San 
Frandsca 

*No  estimate  of  volumes  delivered  to  jobbers  within  the  city  or  metropolitan  area  In  question  that  might  have  been  deNvered 
to  retail  outlets. 

’Some  of  the  volumes  delivered  to  jobbers  may  not  have  been  actually  delivered  to  the  city  or  metropolitan  area  in  ques¬ 
tion. 

’Does  not  necessarily  include  all  outlets  supplied  by  independents  and  jobbers. 

Tabi*  S.—Sunvnary  of  Data  Received  tor  the  MehopoHtan  Arees  of  the  Six  Cities  Involved 


Washington 

Boston 

Milwaukee 

Indianapolis 

Phoerxx 

Oakiand/ 

San  Francisco 

Defiveries  Okectty  to  Retail  Outlats:  1979 
Volume  as  a  Percentage  of  1978  Volume:  ■. 

94.3 . 

95.5 

101.1.  _ 

96.3 . . . 

07*5 

030 

ibifM 

84.1™ . 

89.6. 

. 

01  0 

.  07-4 . 

02  7 

Total  Volume  of  Gasoline  Delivered;  1979 
Volume  As  a  Percentage  of  1978  Volume:  * 

May . -  . - . . . . 

94.7 . . . 

95.4 _  _ 

926-.  . . 

0R.7 . 

09A 

90.8. 

Jurvs . 

MS 

aaa 

aaa 

040 

OA^) 

Percentage  Reduction  in  Outlets  in  Operation 
from  June  1978  to  June  1979: '. 

Percentage  of  Outlets  which  qualified  for  Un¬ 
usual  Growth  Adjustment  in  June  1979. 

Major  Suppfiers  to  Metropolitan  Area* _  ... 

06_  . . . 

22 . 

30 . 

.  2.5 . .  „ 

ao. 

13.8 _ _ 

33.0 . . 

22.5—  .— 

«&e 

.  541 _ 

Exxon,  Amoco,  Shell, 
BP  (Sohio),  Texaco, 
Mobfi,  Crown,  Cities, 
Gulf,  Arco. 

MoM,  Gulf,  Amoco, 
Sun,  Shell,  Texaco, 
Arco,  Exxon. 

AiTHtoo,  Ashland, 

Mobfi,  Gulf.  Shell. 
Conoix),  Exxon,  K.- 
McGee,  Arco, 
Texaca 

Rock  Isl.,  Shell, 
Amoco,  Marathon, 
Exxon,  Sun, 
LaGloria,  Mobil, 
Ashland.  Gulf. 

Chevron,  Union, 

Exxon,  Vickers, 
Powerine,  Mobfi, 
Conoco,  Arco,  Gulf, 
Texaco. 

Chevron,  She*,  Arco, 

Mobfi,  Union, 

Texaco,  Poewrine, 

Conoco. 

*No  estimate  of  volumes  delivered  to  jobbers  within  the  city  or  metropolitan  area  in  question  that  might  have  been  deKered  to  retail  outlets. 

'Some  of  the  volumes  delivered  to  jobbers  may  not  have  been  actually  delivered  to  the  city  or  metropolitan  area  in  question. 

'Does  not  necessarily  include  aU  outlets  supplied  by  independents  and  jobbers. 

'These  firms  supplied  the  largest  volumes  of  gasolira  to  the  metropolitan  area  in  question  during  June  1979,  according  to  the  information  furnished  to  us  in  this  proceeding.  They  are  listed  in 
order  by  the  relative  volume  of  gasoline  supplied. 


Table  t.— Estimated  June  Allocation  Fractions  of 
Major  Gasoline  Suppliers 


Estimated 
fraction  * 


Firm: 


1.00 

Total . 

.959 

Hess....- . . . — . _.. 

.95 

.950 

.95 

.003 

871 

Union  *  _  _  _. 

665 

657 

65 

.85 

TOSCO _ _ _ 

.85 

.827 

.80 

.80 

Mobil  _ _ _ _ _ 

60 

60 

.783 

Sohio  (BP)  ._  .  _ 

.78 

.78 

She*' _ 

.765 

.762 

.75 

.75 

raark 

.76 

Conoco  ' _ 

.746 

.74 

.713 

.711 

.704 

.702 

.70 

ptvaipif «  . 

.70 

.68 

Tabl*  Estimated  .Mute  Allocation  Fractions  of 
Major  Gasoline  Suppliers— Con\i«}\tei 


Estimaled 
fracfion  * 


Kerr-McGee . . . — .  .672 

Triangle _ _ _ _ _  .646 

Fina . . . - . 554 

taGloria . 524 


■These  June  allocation  fractions  were  anticipated  during 
the  month  of  May. 

'Denotes  the  15  largest  suppliers  of  gasoline  in  the  United 
States  during  June  1979. 

Table  7.— June  1979  Deliveries  as  a  Percentage  of 
Supply  Obligation  (Delivery  Fraction),  by  Supplier* 


Actual 
June  1979 
deliveries' 


Rrm; 

Boron . - . —  112.6 

Chevron' _ —  109.6 

Marathon - - - 106.7 

Triangle _ _ _ _ — — -  1073 

Little  America . - . - . — . —  106.5 

LaGlorie . . - . .  101.1 

Husky _  96.6 

Arco' _  966 

Murphy...- . - . .  946 

Crown  Central . — .  93.9 

Gulf' . - . — . -  93.8 

Texaco'- . . . - - -  93.7 

Union' . . . - .  93.7 

Phillips' . 93.1 


Table  7.— June  1979  Deliveries  as  a  Percentage  of 
Supply  Obligation  (Delivery  Fraction),  by  Suppler* 
—Continued 


Actual 
June  1979 
defiveries' 


Rock  Island . . 92.9 

Hei - 91.0 

Conoco' _ _  89.9 

Tenoeco . — — _  89.0 

Ashland'. _  866 

TOSCO _ 88.0 

Mobil* _ 87.8 

Vickers _ - . . - . - . -  86.8 

Kerr-McGee _  86.4 

Shell  • . 83.2 

Diamond  Shamrock . . 81.7 

Exxon  ' . 80.8 

Koch . . . 80.4 

Amoco’ _ _ 79.4 

Champlin -  786 

Cfties’ _  746 

F««. . - _ _  73.6 

Toiai.™ZIZ”!Z."I-"-ZZZZ!IZZZ!  eaa 

Charier— . . - _ _  63.9 


Weighted  average _ _ —  88.3 


■Since  the  June  1979  supply  obigatione  were  eetimaled 
dumg  the  month  of  May,  actual  supply  obllgatfone  may  have 
been  sfightly  ddfererrt  However,  M  is  unlikely  toat  toe  actual 
arxi  estimated  figures  were  significantly  different. 

'Divided  by  estimated  June  1979  supply  obligafion. 

'Denotes  the  15  largest  suppfiers  of  gasoRne  to  the  United 
Stales  during  June  1979. 
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TaMt  t,—DellvefyandAJk)catk)n  Fractions  of  Major  TiM«  t.^-Juna  1979  Average  DeBvery 

Suppliers  to  Each  C9y  Fradktns.  by  Meivpolitan  Area 


EsSnmsa  Actual 
Juna197»  June  1970 
alocatioo  detvery 
fraction  taction 


0S27 

92.9 

SheS 

.786 

83S 

.70 

79.4 

1.00 

ioe.7 

„  .78 

80.8 

.711 

69.9 

LaQIoria 

.524 

101.1 

MoM 

SO 

S7S 

.783 

88.8 

QuS - 

_  .762 

93.8 

San  Ffanclaco/OaklaMl 


Firtn: 

Chevron. 
Shell _ 


WaeMnglon,  IXC. 


.78 

00.8 

.70 

79.4 

StwI. 

.765 

83S 

.78 

91.9 

.704 

93.7 

MoM 

SO 

87S 

S57 

93.9 

CHiM. 

.68 

74S 

rum  . 

.762 

93.8 

_ S5 

96.8 

MoH... 

SO 

87S 

rum  . 

93.8 

.70 

79.4 

.711 

69.9 

Shell. 

.785 

83S 

.704 

93.7 

S5 

96.8 

Exxon . 

.78 

SOS 

.903 

109.5 

S65 

93.7 

.78 

80.8 

.95 

86S 

.713 

68.6 

Mobl„ 

.80 

87S 

.749 

89.9 

SS 

96.8 

QuN. 

.762 

93.8 

Texaco - - — 

_  .704 

93.7 

.70 

79.4 

.783 

88.6 

MoM 

SO 

67.8 

QuH 

.762 

93.8 

Shell. 

.765 

63S 

.749 

89.9 

.78 

60.8 

S72 

88.4 

SS 

96S 

Texaco - 

.704 

93.7 

June  1979 
deliveiy 
taction 


Metropolitan  area: 

San  Frandsco/OaMand. 

Phoenix. _ 

IndMnapolie . — 

Mihvaiikee . 

Boston . . . 

Washington . 

U.S.  ureighted  mMnga—.—. 


TabI*  10,—E8timale<1Jjna  1979  Weighted  Averse 
Allocation  Fractiona,  byMetropokanArea 


Juno  1979 
allocation 
taction 

Metropolitan  area: 

Sw  Francisco/Oaldand.— 0.8277 

Phoettix _ - . a207 

Indianapolis _ .7996 

Boston _ .7640 

Washington . . - . . .  .7610 

Milwaukee _ .7513 

U.&  weighted  average .  .7790 


lanuary  2, 1980. 

Interim  Decision  and  Order  of  the 
Department  of  Energy 

Name  of  Petitioner:  District  of  Columbia. 

Date  of  Filing:  July  18, 1979. 

Case  Numben  DEN-8329. 

Earlier  today  the  Office  of  Hearings  and 
Appeals  issued  a  Proposed  Decision  and 
Order  with  respect  to  an  Application  for 
Exception  filed  by  the  District  of  Columbia.  In 
that  Proposed  Decision,  we  tentatively 
concluded  that  an  exception  should  be 
approved  which  would  increase  the  volume 
of  gasoline  supplied  to  the  District  of 
Columbia  in  any  given  month  if  the  District 
demonstrated  that  certain  criteria  had  been 
satisfied.  These  criteria  were  initially  set 
forth  in  an  Interlocutory  Decision  and  Order 
issued  to  the  District  on  October  12, 1979. 
District  of  Columbia,  3  DOE  Par.  —  (October 
12, 1979).  For  the  reasons  set  forth  in  the 
Interlocutory  Order  and  the  Proposed 
Decision  and  Order,  it  is  our  judgment  that 
the  residents  of  the  District  experienced  a 
gross  inequity  and  an  unfair  distribution  of 
burdens  during  the  months  of  June  and  July 
when  the  District  received  considerably  less 
gasoline  than  the  national  average.  In  order 
to  ease  the  burdens  which  the  residents  of 
the  District  would  again  experience  if  a 
similar  situation  were  to  develop,  we 
tentatively  concluded  that  a  mechamism 
should  be  developed  which  would  provide  for 
an  immediate  Order  increasing  the  volume  of 
gasoline  supplied  to  the  District  under  certain 
circumstances.  For  the  reasons  set  forth  in 
the  Proposed  Decision  and  Order,  we 
determined  that  such  an  order  should  be 
issued  if  the  data  presented  to  the  Office  of 
Hearings  and  Appeals  indicated  that: 


(A) (i)  anticipated  gasoline  delivery  data 
demonstrates  that  the  District  will  experience 
a  reduction  in  gasoline  supplies  during  the 
month  in  question  which  U  at  least  5  percent 
more  than  the  nationwide  reduction  in 
gasoline  supplies,  when  compared  with 
actual  volumes  delivered  during  the 
corresponding  month  of  1978;  or  (iij  the 
weighted  average  allocation  fraction  of  the 
suppliers  to  the  District  is  at  least  3  percent 
lower  than  the  average  allocation  fi'action  for 
the  entire  United  States:  and 

(B) (i)  at  least  50  percent  of  all  retail  outlets 
in  the  District  sold  gasoline  for  5.5  hours  per 
day  or  less  during  at  least  75  percent  of  days 
included  in  a  recent  sample  period  of  at  least 
four  days;  and  (ii)  at  least  50  percent  of  all 
retail  outlets  in  the  District  experienced  a 
significant  gasoline  line  at  least  once  during 
75  percent  of  the  days  included  in  a  recent 
sample  period  of  at  least  four  days.  For  the 
purpose  of  this  criterion,  a  significant 
gasoline  line  is  defined  as  a  gasoline  line  in 
which  at  least  eight  vehicles  are  awaiting 
service  for  each  side  of  a  service  island  that 
is  open  at  the  retail  outlet  in  question. 

The  Proposed  Decision  contemplates  that 
an  immediate  Order  will  be  issued  increasing 
the  allocation  of  gasoline  to  the  District  if 
these  specific  criteria  are  satisfied  in  any 
given  month.  Such  an  Order  would  increase 
the  allocation  of  gasoline  to  the  District  by  a 
minimum  of  five  percent,  and  would  apply  for 
only  one  month.  After  reviewing  this  matter, 
we  have  concluded  that  an  Interim  Decision 
and  Order  should  also  be  approved  in  order 
to  implement  the  relief  set  forth  in  the 
Proposed  Decision  on  an  immediate  basis. 

Under  the  provisions  of  Section  205.69(a}  of 
the  DOE  procedural  regulations,  the  Office  of 
Hearings  and  Appeals  is  required  to  consider 
the  following  factors  in  determining  whether 
an  Interlocutory  Order  should  be  issued: 

(i)  The  probability  that  exception  relief  will 
ultimately  be  granted; 

(ii)  The  harm  an  applicant  is  likely  to  incur 
unless  exception  relief  is  approved 
immediately:  and 

(iii)  The  harm  other  persons  are  likely  to 
incur  if  the  Interim  Order  is  issued. 

We  believe  that  a  consideration  of  these 
factors  leads  to  the  conclusion  that  an 
Interim  Order  should  be  approved  in  this 
case.  For  the  reasons  set  forth  in  the 
Proposed  Decision,  we  believe  there  is  a  very 
strong  likelihood  that  exception  relief  will 
ultimately  be  granted  to  the  District.  We  are 
also  persuaded  that  the  residents  of  the 
District  might  well  be  unfairly  harmed  unless 
exception  relief  is  approved  immediately.  In 
view  of  the  recent  embargo  on  crude  oil 
produced  in  Iran  and  the  unstable  worldwide 
crude  oU  supply  situation,  it  is  conceivable 
that  serious  gasoline  shortages  will  again 
develop  in  the  near  future.  Tlie  District  has 
submitted  data  in  the  exception  proceeding 
which  convincingly  demonstrates  that  it 
suffered  an  unfair  distribution  of  burdens 
earlier  this  year.  The  District  should  not 
again  be  forced  to  incur  the  burdens  which  it 
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experienqed  in  the  past  without  adequate  , 
redress.  Under  the  circumstances  and  in  view 
of  the  data  submitted  by  the  District  and  the 
tentative  findings  reached  in  the  Proposed 
Decision  and  Order,  we  have  concluded  that 
an  Interim  Order  should  be  issued  in  this 
case. 

It  is  therefore  ordered  that:  (1)  The 
provisions  of  this  Order  are  effective 
immediately. 

(2)  Notwithstanding  any  contrary 
provisions  of  the  regulations  of  the 
Department  of  Energy,  a  Supplemental  Order 
will  be  issued  increasing  the  monthly  motor 
gasoline  allocation  of  the  District  if  Uie 
District  demonstrates  that  each  of  the 
following  criteria  have  been  satisfied  at  any 
time  during  the  month  in  question: 

(a) (i)  Anticipated  gasoline  delivery  data 
indicates  that  the  District  will  experience  a 
reduction  in  gasoline  supplies  during  the 
month  in  question  which  is  at  least  5  percent 
more  than  the  national  reduction  in  gasoline 
supplies,  when  compared  with  actual 
volumes  delivered  during  the  corresponding 
month  of  1978;  or 

(ii)  The  weighted  average  allocation 
fraction  of  the  suppliers  to  the  District  is  at 
least  3  percent  lower  than  the  average 
allocation  fraction  for  the  entire  United 
States  for  that  month. 

(b] (i]  At  least  50  percent  of  all  retail  outlets 
in  the  District  sold  gasoline  for  6.5  hours  per 
day  or  less  during  at  least  75  percent  of  the 
days  on  which  they  were  open  that  are 
included  in  a  recent  sample  period  of  at  least 
four  days;  and 

(ii)  At  least  SO  percent  of  all  retail  outlets  in 
the  District  experienced  a  significant  gasoline 
line  at  least  once  during  75  percent  of  the 
days  included  in  a  recent  sample  period  of  at 
least  four  days.  For  the  purpose  of  this 
criterion,  a  significant  gasoline  line  shall  be 
deHned  as  a  gasoline  line  in  which  at  least 
eight  vehicles  are  awaiting  service  for  each 
side  of  a  service  island  that  is  open  at  the 
retail  outlet  in  question. 

(3)  The  Supplemental  Order  referred  to  in 
Paragraph  (2):  (i)  Shall  be  issued  within  5 
business  days  after  the  OfHce  of  Hearings 
and  Appeals  possesses  information  which 
demonstrates  that  the  criteria  set  forth  in 
Paragraph  (2)  have  been  satisfied; 

(ii)  Shall  apply  only  to  the  month  in  which 
it  is  issued;  and 

(iii)  Shall  increase  the  monthly  allocation 
of  every  retail  outlet  in  the  District  by  5 
percent,  or  by  the  percentage  necessary  to 
bring  the  District  to  the  nationwide  delivery 
percentage,  whichever  is  greater;  or  shall 
implement  other  comparable  relief. 

(4)  If  the  District  requests  that  a 
Supplemental  Order  be  issued  and  the  OfHce 
of  Hearings  and  Appeals  concludes  that  the 
District  has  not  satisHed  the  criteria  set  forth 
in  Paragraph  (2)  above,  the  OfHce  of  Hearings 
and  Appeals  shall  notify  the  District  of  this 
conclusion  in  writing  and  shall  indicate  the 
basis  for  this  conclusion. 

(5)  If  the  District  Hies  a  request  for  the 
issuance  of  a  Supplemental  Order  during  the 
Hrst  ten  days  of  any  given  month,  the  Office 
of  Hearings  and  Appeals  may  in  its  discretion 
hold  the  application  in  abeyance  until  the 
eleventh  day  of  the  month.  Any  such 
determination  to  hold  the  application  in 


abeyance  pursuant  to  this  Paragraph  shall  be 
based  on  a  finding  that  the  aggregate  data 
available  for  the  analysis  of  the  request  will 
be  substantially  enhanced  by  the  additional 
material  to  be  furnished  to  the  DOE  by  the 
eleventh  day  of  the  month. 

(6)  As  a  condition  to  receiving  exception 
relief  pursuant  to  the  Supplemental  Order 
Referred  to  in  Paragraph  (3),  the  District  shall 
demonstrate  that  it  has  made  a  concerted 
effort  to  alleviate  gasoline  supply  shortages 
through  the  means  available  to  it. 
Consequently,  any  request  for  the  issuance  of 
a  Supplemental  Order  shall  contain  evidence 
that  the  District: 

(i)  Has  rationally  distributed  all  set-aside 
volumes  of  gasoline  available  to  it; 

(ii)  Has  instituted  measures  which  are 
designed  to  reduce  gasoline  lines,  such  as 
odd-even  gasoline  purchase  plans;  and 

(iii)  Has  attempted  without  success  to 
obtain  additional  gasoline  supplies  directly 
from  the  major  gasoline  suppliers  to  the 
District. 

(7)  This  Order  is  based  on  the  presumed 
validity  of  statements,  allegations,  and 
documentary  material  submitted  by  the 
petitioner  in  connection  with  its  Application 
for  Exception.  It  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  exception 
applioation  is  incorrect.  The  DOE  may  also, 
by  further  Order,  direct  appropriate 
adjustments  or  remedial  action  by  the 
applioant  if  the  determination  reached  in  the 
final  Decision  and  Order  issued  with  respect 
to  the  Application  for  Exception  should  ^ffer 
from  the  determination  reached  in  the 
Proposed  Decision  and  Order. 

(8)  This  Order  shall  remain  in  efrect 
pending  further  Order  of  the  Office  of 
Hearings  and  Appeals  or  until  the 
Department  of  ^ergy  issues  a  final  Decision 
and  Order  with  respect  to  the  Application  for 
Exception  filed  by  the  petitioner. 

(9)  This  is  an  Interlocutory  Order  subject  to 
appeal  only  upon  the  issuance  of  a  final 
Decision  and  Order  in  this  matter. 

Dated:  January  2, 1980. 

Melvin  Goldstein, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  80-681  Filed  1-9-80.  845  am] 
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